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THE WOOL PAYMENT PROGRAM 
Abraham C. Weinfeld* 
I. InrRopUCTION 


Price support is furnished to wool producers by means of pay- 
ments. The main features of the payment program are that the 
producer sells his wool in the open market and receives from the 
Government a payment based on a percentage which is required to 
bring the national average price received by all wool producers in 
the United States up to a previously announced support price level. 
This percentage, which is the rate of payment, varies from year to 
year. The payment program’ is established pursuant to the Na- 
tional Wool Act of 1954,? as amended.® 

Sugar is the only other agricultural commodity with a payment 
program, but the rate of payment on sugar does not vary from 
year to year. It is fixed by statute at 80 cents per 100 pounds of 
sugar or liquid sugar, raw value, subject to a scale of reductions 
based on the quantity produced.* 

Beginning with the 1955 marketing year, the price of wool has been 
supported by payments. Previously, it was supported by purchases 
or by loans.° 


* Attorney, Office of the General Counsel, United States Department of Agricul- 
ture. D.J., 1920, University of Vienna Law School; LL.B., 1926, Columbia University. 

The Department of Agriculture, as a matter of policy, disclaims responsibility for 
any private publication by any of its employees. The views expressed in this article 
are the personal views of the author and do not necessarily reflect the views of the 
Department of Agriculture. 

1 Payment Program for Shorn Wool and Unshorn Lambs (Pulled Wool), 24 Fed. 
Reg. 649, 10191 (1959) ; 25 Fed. Reg. 1725, 2705 (1960). 
cma National Wool Act of 1954, 68 Stat. 910, as amended, 7 U.S.C. $$ 1781-87 

). 

372 Stat. 994 (1958), 7 U.S.C. §§ 1781-87 (1958). 

461 Stat. 931 (1947), 7 U.S.C. $1134 (a) (c) (1958). 

5 For a description of a wool loan program, see Weinfeld, The 1954 Wool Price 
Support Program, 39 Marg. L. Rev. 87 (1955). 


[ 691 } 








692 THE GEORGE WASHINGTON LAW REVIEW 


Approximately four-fifths of the wool produced in this country 
is produced by the shearing of live sheep. Approximately one-fifth 
is produced by pulling the wool from the skins of slaughtered sheep. 
Production of both shorn wool and pulled wool is widely distributed 
over the United States. Texas, which ranks first in the production 
of shorn wool, accounts for only about one-fifth of the total clip of 
the country. Broadly speaking, the states which are the largest pro- 
ducers of shorn wool are Texas, the Mountain States of the Far 
West, the Pacific Coast States, and Ohio. The smallest producing 
states are, generally speaking, those on the Atlantic Coast and those 
on the Gulf Coast east of Texas. The bulk of the pulled wool is 
produced in the large slaughtering and meat-packing plants at such 
centers as Chicago, San Francisco, New York, and Philadelphia. A 
substantial portion is produced in “independent wool pulleries,” which 
specialize in pulling wool.* 

As a rule, growers receive somewhat more for the lambs and sheep 
that they sell than for their wool, and hence wool is more or less a 
secondary product with them. A large percentage of the growers 
keep only very small numbers of sheep. However, a small percentage 
of the growers produce lambs and wool in great quantities as their 
principal or entire occupation. The 1950 census of agriculture shows 
approximately 320,314 wool growers in this country.’ 

In recent years, production of greasy shorn wool in this country 
amounted to about 235 to 240 million pounds.* Greasy wool is wool 
as it is sheared from the sheep, including grease, other impurities, and 
foreign matter. The number of sheep and lambs in the United 
States has been about 31 million head.* The growers of this country 
supply about 1/3 of the normal apparel wool requirements of do- 


6 THE Woot AssocIATES OF THE New YorK Cotrron EXCHANGE, WOOL AND THE 
Woot Trave 4-5 (2d ed. 1955). 

T Ibid. 

8In 1954 the production was 235,807,000 pounds; in 1955 it was 234,058,000; in 
1956 it was 323,126,000; in 1957 it was 235,509,000; and in 1958 it was 240,801,000 
pounds. U. S. Der’r or AGRICULTURE, AGRICULTURAL MARKETING SERVICE, CUMULA- 
TIVE SUPPLEMENT FOR 1945-57 to Woot Sratistics AND RELATED Data 7, Table 
8 (Statistical Bulletin No. 142) (1958). U. S. Dep’r or AGricuLTuRE, AGRICULTURAL 
MARKETING SERVICE, WOOL .PRODUCTION AND VALUE 2-3 (1959). 

9In 1954 there were 31,356,000 head; in 1955 there were 31,582,000; in 1956 there 
were 31,273,000; in 1957 the number was 30,840,000; in 1958 there were 31,337,000 
head; and in 1959 the number was 32,945,000 head. U. S. Dep’r or AGRICULTURE, 
AGRICULTURAL MARKETING Service, LivestocK AND Meat Sratistics 4, Table 5 
(Statistical Bulletin No. 230) (1958). U. S. Dep’r or AcricuLTuRE, AGRICULTURAL 
MARKETING Service, LivEstocK AND PouLttry INveNToRY (February 12, 1960). 
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mestic mills, leaving about 2/3 to be supplied by foreign countries.’ 
All carpet wool used in this country is imported. 


II. THe Loan ProcramMs 


The three loan programs, established pursuant to the Agricultural 
Act of 1949" and in effect in the marketing years 1952 to 1954, 
resulted in the accumulation of large quantities of wool in government 
warehouses. The loans were non-recourse,!* and most of the wool 
put under a loan program was taken over by the Commodity Credit 
Corporation.* At the termination of the 1954 loan program, the 
total stocks accumulated by the Commodity Credit Corporation 
amounted to about 150,000,000 pounds of greasy wool.’* This repre- 
sented accumulations from the 1952, 1953, and 1954 programs. 

Under these loan programs, wool was supported at 90% of parity 
in order to achieve the goal set by the Agricultural Act of 1949,%° 
i.e., to encourage an annual production of approximately 360,000,000 
pounds of shorn wool. Production of shorn wool increased by a neg- 
ligible amount. It was over 228,000,000 pounds in 1951 and over 
235,000,000 pounds in 1954.’ But, as indicated, a large part of it 
wound up in the ownership of the Commodity Credit Corporation 
and was warehoused; while mills used imported wools in a greater 
quantity than that stored by the Commodity Credit Corporation.” 
The support prices per pound of wool, grease basis, were: 54.2¢ for 


10U. S. Dep’t of Agriculture, Agricultural Marketing Service, The Wool Situation, 
pp. 10-11, 17, March 1959. 

11 63 Stat. 1051. 

12 Weinfeld, supra note 5. 

13 Sec. 405 of Agricultural Act of 1949, 63 Stat. 1054, 7 U.S.C. § 1425 (1958). 

14 An agency and instrumentality of the United States, within the Department of 
Agriculture, organized pursuant to the Commodity Credit Corporation Charter Act, 
62 Stat. 1070 (1949), as amended, 15 U.S.C. §714 (1958), and used primarily to 
support the prices of agricultural commodities. Sec. 401 (a) of the Agricultural Act 
of 1949, 63 Stat. 1054 (1949), as amended, 7 U.S.C. $1421 (a) (1958). 

15U, S. Dep’t of Agriculture, Commodity Stabilization Service, Commodity Credit 
Corporation Report of Financial Condition and Operations as of May 31, 1955, 
Schedule 16, p. 37. 

16 Ch. 792 § 201 (a), 63 Stat. 1052 (1949). “The price of wool (including mohair) 
shall be supported through loans, purchases, or other operations at such level, not in 
excess of 90 per centum nor less than 60 per centum of the parity price therefor, as the 
Secretary determines necessary in order to encourage an annual production of approxi- 
mately three hundred sixty million pounds of shorn wool; .. .” 

17 CUMULATIVE SUPPLEMENT, note 8 supra, Table 5, p. 4. 

18 Jd. at Table 39, p. 15; and note 15 supra. The wool owned by the Commodity 
Credit Corporation was subsequently disposed of. 
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the 1952 marketing year,”® 53.1¢ for the 1953,?° and 53.2¢ for the 
1954" marketing year. 


III. PayMent ProcraMs UNDER THE NaTIONAL Woot Act oF 1954 


The result of the loan programs was not satisfactory, since not only 
was the production of wool not increased, but in the end the Govern- 
ment owned a large inventory of wool. Therefore, Congress adopted 
a totally different approach, embodied in the National Wool Act 
of 1954.? Congress recognized that wool is an essential and strategic 
commodity which is not produced in quantities and grades in the 
United States to meet the domestic needs, and that the desired domes- 
tic production of wool is impaired by the depressing effects of wide 
fluctuations in the price of wool in the world markets. Congress 
declared a policy, as a measure of national security and in promotion 
of the general economic welfare, to encourage the annual domestic 
production of approximately 300,000,000 pounds of shorn wool, 
grease basis, at prices fair to both producers and consumers in a 
manner which will have the least adverse effect on foreign trade.” 
Thus, the basis for supporting the price of wool is that there is a 
shortage of domestically produced wool while other agricultural 
commodities, with minor exceptions, are supported on the basis that 
they are in surplus in the United States. 

Pursuant to the new approach, wool was to find its price level in 
the market on the basis of supply and demand. The mills could thus 
buy United States produced wool in competition with imported wools 
and other fibers. The Secretary of Agriculture, acting through the 
Commodity Credit Corporation, undertook to make payments to 
producers of wool. The Act directed the Secretary of Agriculture, 
through the Commodity Credit Corporation, to “support the prices 
of wool and mohair, respectively, to the producers thereof by means 
of loans, purchases, payments, or other operations.” ** Though the 
other methods of price support were available, the payment program 
was the one that the Secretary chose to employ. The original Act 


19 1952 Wool Price Support Program, § 672.226, 17 Fed. Reg. 3261, 3262 (1952). 
201953 Wool Price Support Program, § 672.376, 18 Fed. Reg. 2169 (1953). 
211954 Wool Price Support Program, § 472.476, 19 Fed. Reg. 2843, 2844 (1954). 
22 Note 2 supra. 

23 Sec. 702, 68 Stat. 910 (1954), 7 U.S.C. $1781 (1958). 


24 There is also a shortage of domestically produced sugar, and there is a payment 
program on this commodity. See note 4 supra. 


25 Sec. 703, 68 Stat. 910 (1954), as amended, 7 U.S.C. § 1782 (1958). 
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THE WOOL PAYMENT PROGRAM 695 
limited this support to wool and mohair marketed during the period 
beginning April 1, 1955, and ending March 31, 1959. It was, how- 
ever, the intention of Congress to continue price support thereafter 
on the basis of experience acquired during the operation of the Act.” 
In 1958, the Act was extended for three additional years to cover 
marketings up to March 31, 1962.” 

The statute requires the support price for shorn wool to be at such 
an incentive level as the Secretary, after consultation with producer 
representatives, and after taking into consideration prices paid and 
other cost conditions affecting sheep production, determines to be 
necessary in order to encourage an annual production of approxi- 
mately 300,000,000 pounds of shorn wool, grease basis. The support 
price for shorn wool must not exceed 110 percent of the parity price.”* 
The Secretary is required, to the extent practicable, to announce the 
support price levels for wool and mohair sufficiently in advance of 
each marketing year as will permit producers to plan their produc- 
tion for such marketing year.” 

If payments are utilized as a means of price support, the payments 
are to be such as the Secretary determines to be sufficient, when 
added to the national average price received by producers, to give 
producers a national average return for the commodity equal to the 
support price level for the commodity.*® Payments to a producer 
need not be made if the Secretary determines that the amount of the 
payment to the producer or to all producers is too small to justify 


26H. R. Rep. No. 1927, 83d Cong., 2d Sess. 22 (1954). 

27 Note 3 supra. 

28 Note 25 supra. There is this further provision: “If the support price so determined 
does not exceed 90 per centum of the parity price for shorn wool, the support price 
for shorn wool shall be at such level, not in excess of 90 per centum nor less than 
60 per centum of the parity price therefor, as the Secretary determines necessary 
in order to encourage an annual production of approximately three hundred and sixty 
million pounds of shorn wool.” This provision was offered by Senator Young on 
April 27, 1954, as an amendment to S. 2911, a predecessor bill which was ultimately 
incorporated in H. R. 9680, which became the Agricultural Act of 1954. Senator 
Young explained the amendment as designed to reinstate the requirements of price 
support between 60 and 90 percent of parity “after a production of 300 million pounds 
had been reached and until production reached 360 million pounds.” Senator Aiken who 
was the Chairman of the Senate Committee on Agriculture and Forestry and had 
introduced S. 2911, stated: “It is my understanding that it [the amendment] simply 
provides that at such time as price support at 90 ——- of . or above is no 
longer required to achieve the immediate objective of 300 million pounds of shorn 
wool, price support will continue at the same levels as those provided by the act 
of 1949.” 100 Conc. Rec. 5570 (1954). For the provision of the Agricultural Act 
of 1949, see note 16 supra. 

28 Note 25 supra. For details of production and marketing of shorn wool, see Wein- 
feld, note 5 supra, at 88-94. 

30 For the limitation on payments based on duties collected on wool and wool manu- 
factures, see XI PAYMENTS AND LIMITATIONS, infra. 
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the cost of making such payments.* Because of the cost of preparing 
a draft in payment of a claim, as well as preparing schedules, certifica- 
tions, and other office work in connection with such action, it has 
been determined that an amount less than $3 would not justify the 
cost of making a payment, and therefore if a producer’s payment 
would amount to less than $3, he receives none.** 

The amounts, terms, and conditions of the price support operations 
and the extent to which such operations are carried out are to be 
determined or approved by the Secretary. The facts constituting the 
basis for any operation, payment, or amount thereof when officially 
determined in conformity with applicable regulations prescribed by 
the Secretary are final and conclusive and are not reviewable by any 
other officer or agency of the Government.** 

Prior to the 1958 amendment of the National Wool Act of 1954, 
the Department of Agriculture published separate wool program 
regulations for each marketing year. For the first two, i.e., the 
1955%* and the 1956*° marketing years, separate regulations were 
issued for shorn wool and for pulled wool. The 1957%* and 1958% 
regulations combined the provisions about shorn wool and unshorn 
lambs (pulled wool) payments but there was still a separate regulation 
for each marketing year. The current regulation®* combines the pro- 
visions about shorn wool and unshorn lambs (pulled wool) payments 
and covers all three marketing years, 1959-1961, to which the Na- 
tional Wool Act of 1954 was extended by the 1958 amendment.” 


IV. Sates or SHorN Woo. 


The Department of Agriculture announced a level of price support 
for shorn wool at 62 cents per pound, grease basis, in the 1955 and 


8168 Stat. 911 (1954), as amended, 7 U.S.C. $1783 (1958). 

82 24 Fed. Reg. 655 (1959). 

83 Sec. 706., 68 Stat. 912 (1954), 7 U.S.C. $ 1785 (1958). 

841955 Incentive Payment Program for Shorn Wool, 20 Fed. Reg. 2011 (1955) ; 
ba Ro Program for Lambs and Yearlings (Pulled Wool), 20 Fed. Reg. 3419, 

85 1956 Incentive Payment Program for Shorn Wool, 21 Fed. Reg. 1877, 1879 
(1956) ; 1956 Payment Program for Unshorn Lambs (Pulled Wool), 21 Fed. Reg. 
1883 (1956). 

86 1957 Payment Program for Shorn Wool and Unshorn Lambs (Pulled Wool), 22 
Fed. Reg. 593 (1957). 

87 1958 Payment Program for Shorn Wool and Unshorn Lambs (Pulled Wool), 22 
Fed. Reg. 10719 (1957). 
38 Note 1 supra. 
89 Note 3 supra. 
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in each subsequent marketing year to date.** A marketing year is a 
twelve-month period beginning April 1 of each calendar year.*° The 
announcements were made in September or October in order to enable 
producers to plan their operations for the next marketing year. The 
support price for shorn wool is frequently referred to in the ad- 
ministration of the program as “the incentive price.” Section 703 of 
the National Wool Act provides that the support price shall be at 
an “incentive level”, aimed at producing approximately 300,000,000 
pounds of shorn wool. Support prices for pulled wool and mohair 
are not to be established at incentive levels, i.¢., to increase the pro- 
duction of pulled wool or mohair but merely in relation to the 
support prices for shorn wool. The level of the support price for 
pulled wool is to be such as to maintain normal marketing practices 
for pulled wool, i.e., primarily not to encourage unusual shearing of 
lambs in order to obtain a payment on the sale of shorn wool; the 
level of the support price for mohair is to be such as to maintain 
approximately the same percentage of parity for mohair as for shorn 
wool.*? 

Though the support price for shorn wool is fixed long before 
the beginning of the marketing year, the rate of payment to each 
producer cannot be determined until after the end of such marketing 
year, because the national average price received by all producers in 
the course of the marketing year enters into the computation. To 
compute the rate of payment, this national average price is compared 
with the support price previously announced, and the difference 
between them is expressed as a percentage of the national average 
price. This percentage becomes the rate of payment and is applied 
to the net sales proceeds which each producer obtained when he 
sold his wool during the marketing year.** For example, the national 
average price received by producers for shorn wool marketed during 
the 1955 marketing year was 42.8 cents a pound, grease basis, which 
was 19.2 cents below the incentive price of 62 cents. This difference 


39a 1955 Incentive Payment Program for Shorn Wool, 20 Fed. Reg. $ 472.601 at 
2011 (1955) ; 1956 Payment Program for Shorn Wool, 21 Fed. Reg. § 472.702 at 1879 
(1956) ; 1957 Payment Program for Shorn Wool and Unshorn Lambs (Pulled Wool), 
22 Fed. Reg. § 472.802 at 593 (1957); 1958 Payment Program for Shorn Wool and 
Unshorn lambs (Pulled Wool), 22 Fed. Reg. § 472.902 at 10719, 10721 (1957); Pay- 
ment Program for Shorn Wool and Unshorn Lambs (Pulled Wool), 24 Fed. Reg. 
$ 472.1002 at 649-650, 10192 (1959). 
40 68 Stat. 912 (1954), 7 U.S.C. § 1786 (1958). 
4168 Stat. 910 (1954), as amended, 7 U.S.C. $1782 (1958). 
426 C. F. R. $ 472.905 (Supp. 1958). 
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amounted to 44.9 percent of the national average price, and thus pay- 
ments under the shorn wool program for the 1955 marketing year 
amounted to 44.9 percent of the net sales proceeds which each pro- 
ducer received for his shorn wool marketed during that marketing 
year.** Similarly computed, the payments for the 1956 marketing 
year were at the rate of 40 percent“ and for the 1957 marketing year 
at the rate of 15.5 percent.** For the 1958 marketing year the rate 
was 70.3 percent.*™* 


The payment which a producer receives does not equal the differ- 
ence between what he obtained in the free market for his shorn wool 
and the price of 62 cents per pound. The Department of Agriculture 
does not guarantee to a producer 62 cents a pound for his shorn wool. 
It gives him a percentage of the price he has received in the free 
market, based on the difference between the national average price 
received by all producers for their wool and the price of 62 cents, 
with the result that the more he receives in the free market the higher 
his payment. He is thus encouraged to produce the best possible 
wool and sell it at the best possible price. 


As to the number of producers receiving shorn wool payments, a 
computation was made for the 1956 marketing year indicating that 
287,229 producers received such payments.** In other years, the 
numbers were probably similar, except when producers refrained 
from selling as, for instance, in the 1957 marketing year because of 
low prices in the latter part of that year. 


As to the size of payments on shorn wool, figures compiled for 
the 1956 marketing year indicate*’ that 6,426 producers received pay- 
ments of $1,000 or over, making a total of $22,891,000. Among these, 
one producer received over $61,000; two received a total of $109,900; 
and, at the other end of this range, 2,926 producers received payments 
of $1,000 to $1,999, or a total of $4,128,775. Payments between 
$100 and $1,000, totaling about $13,000,000, were received by over 


43 Announcement of Payment Rates for Shorn Wool and Lambs and Yearlings 
Marketed During the 1955 Marketing Year and Notice of No Payments on Mohair, 
21 Fed. Reg. 4530 (1956). 


44 Amendment 3 to 1956 Incentive Payment Program for Shorn Wool, 22 Fed. Reg. 
4493 (1957). 


45 Amendment 1 to 1957 Payment Program for Shorn Wool and Unshorn Lambs 
(Pulled Wool), 23 Fed. Reg. § 472.805 (b) at 4611 (1958). 


45a Amendment 1 to 1958 Program for Shorn Wool and Unshorn Lambs (Pulled 
Wool, 24 Fed. Reg. § 472.905 (b) at 5215 (1959), § 472.905(b) inserted by Sec. 1. 


46 104 Conc. Rec. 14956 (1958). 
47 Ibid. 
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51,000 producers, and payments of less than $100 each, totaling close 
to $8,000,000, were received by about 229,000 producers.** These 
figures included so-called deductions for promotion.” 


Net Proceeds on Sales of Shorn Wool 


The rate of payment is applied to the net sales proceeds obtained 
by the producer for his shorn wool. To obtain the net sales proceeds, 
marketing expenses are deducted from the gross sales proceeds. Price 
support is furnished to a producer at his local shipping point, i.e., the 
point at which the producer delivers his wool to a common carrier 
for further transportation or, if his wool is not delivered to a com- 
mon carrier, the point at which he delivers it to his marketing agency 
or to a purchaser.® If the gross sales proceeds he receives include, 
for instance, costs of transportation from the local shipping point to 
a market elsewhere, those transportation costs are deducted from the 
gross sales proceeds. For the purpose of the program, the producer 
is expected to deliver his wool, packed in bags, to his local shipping 
point and pay the storage expenses until the wool is marketed. Conse- 
quently, expenses of a producer in furnishing wool bags, storing wool, 
and transporting wool to his local shipping point are not considered 
marketing charges. Similarly, deductions by a marketing agency for 
interest on advances made to a producer or for association dues are 
not considered marketing charges and they are included in the net 
sales proceeds.** Payments are made on shorn wool marketed. 
Marketing is not merely selling, i.¢., passing title to the wool or making 
a contract to sell. Marketing includes passing of title, delivery, and 
knowledge of every factor, like number of pounds and price per 
pound, needed to determine the total purchase price payable by the 
buyer.™ 


48 As to total payments for the 1956 marketing year, see note 113 infra. 
49 See XII DepucTIONS For PRoMOTION, infra. 

50 24 Fed. Reg. 657 (1959). 

51 24 Fed. Reg. 651 (1959). 


52 Ibid. ““Marketiyg shall be deemed to have taken place in a marketing year if, 
pursuant to a sale or contract to sell, the last of the following three events in the 
process of marketing was completed in that marketing year: (1) Title passed to the 
buyer; (2) the wool was delivered to the buyer (physically or through documents 
which transfer control to the buyer) ; and (3) the last of the factors (price per pound, 
weight, etc.) needed to determine the total purchase price payable by the buyer became 
available. The factors are considered available when they are known to the applicant’s 
marketing agency if he markets through a marketing agency, or they are known to the 
applicant if he markets directly. Any one of the three events previously mentioned 
may be the last event completed.” 
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At times, when a producer delivers his wool to a marketing agency 
the latter guarantees a minimum sales price. If the marketing agency 
later sells the wool for a lower price or with the producer’s consent 
takes over the wool at the guaranteed minimum sales price, that 
guaranteed price is considered the sales proceeds of the wool. Fre- 
quently, an advance is made to the producer as a part of the transaction 
by which a minimum sales price is guaranteed by his marketing 
agency. The transaction is then called a “guaranteed advance.” 
Usually, the amount of the advance equals the guaranteed minimum 
sales price. 


V. PayMents on UnsHoRN LaMss—PULLED Woo. 


The National Wool Act provides that support prices for pulled 
wool shall be established at such a level, in relationship to the support 
price for shorn wool, as the Secretary determines will maintain normal 
marketing practices for pulled wool. Literally interpreted, the 
statute would require supporting the price of pulled wool in the hands 
of pulleries and large slaughtering establishments, because strictly 
speaking they are the ones that produce pulled wool. Under the 
previous wool price support programs, support was furnished to such 
firms. With reference to the payment program, however, a discussion 
on the floor of the Senate indicated that Congress intended to authorize 
the Secretary to make pulled wool payments not only to the firms 
which actually produced pulled wool, but also to the producers of 
lambs who sell the animals with the wool on them.* Large payments 


652 (19) (c), 24 Fed. Reg. 651 (1959) and $ 472.1008 (a) (6), 24 Fed. Reg. 
5468 Stat. 910 (1954) as amended, 7 U.S.C. $1782 (1958). 
55 100 Conc. Rec. 13692 (1954) : 

Mr. Barrett. It is my understanding, Mr. President, that it was the inten- 
tion of the committee to leave to the determination of the Secretary of 
Agriculture the matter of the payments on pulled wool. It is fair to assume 
that, with respect to shorn wool and mohair, the producer, as is the case under 
previous loan and purchase programs, would be the owner of the sheep or 
goats at the time of shearing. With reference to pulled wool, the original 
ee markets his wool as a part of the live animal. That presents a new 
problem. 

I understand that the Committee on Agriculture and Forestry intended by the 
bill to permit the Secretary to continue to treat the wool puller as the producer, 
or he may, if he finds it more practicable, make payments to a prior producer 
who marketed the live animals with the wool thereon. The amount of payment 
in such instances could be determined on a calculated basis, or on such other 
basis as the Secretary would deem practicable, without reference to the subse- 
quent pulling of the wool. 

I should like to ask the distinguished chairman of the committee if that is his 
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to the pullers would have furnished no assurance that the payments 
would be reflected in higher prices to the producers. Therefore, in 
the light of this legislative history, the Commodity Credit Corporation 
in the first year of operation under the National Wool Act of 1954 
made pulled wool payments to producers of lambs who sold the lambs 
for slaughter. Making payments when the lamb went to slaughter 
prevented making more than one payment on the same lamb by the 
Government. 

The underlying assumption for making wool payments to a pro- 
ducer of lambs is that he produces wool, and breeders as well as 
feeders of a lamb participate in the production of the wool. Under 
such a program, payments are made to the seller of the lambs in an 
amount roughly comparable to the amount he would obtain if he 
were to shear the lamb, sell the wool, and apply for a payment on 
such sale. The rate of payment, per hundredweight of live lamb, is 
determined each year, depending on the rate of payment on shorn 
wool. The rate of payment on lambs is based on the average weight 
of wool (5 pounds) per hundredweight of animal, multiplied by 80% 
of the difference between the national average price received by pro- 
ducers for shorn wool during a particular marketing year and the 
announced incentive price for that year." The value of wool on 
lambs has been set for payment purposes at 80% of shorn wool value 
because wool on lambs is on the average coarser in grade and shorter 
in staple length than is the average of the total shorn wool pro- 
duction.” 

The 1955 program for making payments on the sale of lambs to 
slaughterers for slaughter proved too cumbersome because, in order 


a or of the intention of the committee in writing this proposed 
legislation. 

Mr. AIKEN. Mr. President, I will say to the Senator from Wyoming that 
that is my understanding of the intention of the committee in writing the 
proposed legislation. While the Secretary could continue to treat the puller of 
the wool as the producer, nevertheless, he may also, if he finds it more prac- 
ticable—and in the opinion of many of us he would find it more practicable— 
make the payments to the actual raiser of the sheep. He would, in certain 
circumstances be permitted to make payments to the processor or the puller. 
Nevertheless, payments directly to the grower of the sheep or the lamb would 
be permissible if the Secretary found it more practicable. 

Mr. Barrett. That was my understanding. 

Mr. AIKEN. The understanding of the Senator from Wyoming is correct. 


561955 Pulled Wool Program, supra note 34, $ 472.652 at 3419 and 5743; 1956 
Pulled Wool ey rT am, supra note 35, § 472.752 at 1883; 1957 Pulled Wool Program, 
supra note 36, § 472.811 at 595; 1958 Pulled Wool Program, supra note 37, § 472.921 
at 10723; Payment Program for Shorn Wool and Unshorn Lambs (Pulled Wool), 
$ 472. 102i, 24 Fed. Reg. 653 (1959). 


57 Dep’t of Agriculture Press Release No. 3779-57, Dec. 23, 1957. 
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to establish that the animals were so sold and to prevent duplication of 
payments, the Government required certifications by the slaughterers 
or their agents that the animals had been purchased by them for 
slaughter. Lambs are bought and sold in many ways—in stockyards 
regulated under the Packers and Stockyards Act and outside of such 
stockyards. The animals frequently pass through various kinds of 
dealers and commission men before they reach the slaughterer. The 
required certifications became too complicated, and a shift was made 
to a simpler method. Beginning with the 1956 program® and con- 
tinuing under the 1957 and 1958 programs, pulled wool payments 
have been made to producers who sell lambs which have never been 
shorn, irrespective of the purpose for which they are sold. This also 
applies to the current program which will govern payments in the 
marketing years 1959, 1960, and 1961.®* Such payments are referred 
to as “unshorn lambs (pulled wool) payments”. 

On the question of the relationship between sales of lambs, irrespec- 
tive of the purpose of the sale, and production of pulled wool, about 
75 percent of each year’s crop of lambs are sold for slaughter, which 
results in pulled wool, while about 25 percent are used for replace- 
ment in breeding herds. Experts assume, although there is no statistical 
evidence available on this point, that the greater part of the animals 
used for replacement stays with the herds where the animals were 
bred, and only a small part, about 10 percent, is sold as replacements 
for other herds. As to the 15 percent which stay with the herds, there 
is no problem because these animals are not sold and therefore no 
unshorn lamb payment is ever made on them. As to the 10 percent, 
even though no pulled wool may result from the sale of these unshorn 
animals, in due course these animals are shorn, and the shorn wool is 
sold. Pulled wool payments, which are made or may be made on sales 
of unshorn lambs, are deducted from the payments due on the sale of 
the wool subsequently shorn from such lambs. Thus, the payment 
on the sale of these animals may be considered an anticipated shorn 
wool payment, and the Government does not make two payments 
on account of the same wool. 


581956 Payment Program for Unshorn Lambs (Pulled Wool), 21 Fed. Reg. 
$ 472.752 at 1883 (1956). 


59 Supra note 36, § 472.811 at 595. 
60 Supra note 37, § 472.921 at one 


61 Payment Program f orn Wool and Unshorn Lambs (Pulled Wool), 
24 Fed. Reg. $ 472.1021 at 653 71989). 
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The rate of payment on lambs sold for slaughter with the wool on 
during the 1955 marketing year was 77 cents per hundredweight of 
live animals,” 71 cents per hundredweight during the 1956 market- 
ing year, 33 cents per hundredweight during the 1957 marketing 
year,“ and $1.02 per hundredweight during the 1958 marketing 
year. 


VI. Reportinc PurcHAsED LAMBS 


When a breeder sells an unshorn lamb which he raised, he receives 
a payment based on multiplying the number of hundredweight of 
lamb by the rate of payment. When a feeder purchases an unshorn 
lamb, feeds it, and thereafter sells it unshorn, he also receives a pay- 
ment, but since he has not contributed to the full growth of the wool 
on the animal but only to a part of the growth, the payment is based 
on the liveweight of the animal he sells less the liveweight which the 
animal had when he purchased it. Every seller of unshorn lambs who 
applies for a payment is required to report whether or not he purchased 
the lambs and, if he did, the liveweight of the animals when he 
purchased them.® He obtains a payment only on the difference 
between the liveweight he sells and the liveweight he bought, and 
the payment is computed at the rate established for the marketing 
year for which he makes the application.® 


Many feeders of lambs conduct their business in such a way that 
when a lot of lambs is sold the feeder knows when and from whom 
he purchased it. Such a feeder is in position, as required by the 
program, to report the date of the purchase as well as the liveweight 
of the lambs when he purchased them and thus furnish a basis for 
the computation of the payment due him. This method of reporting, 
which is based on comparing the liveweight of a lot of lambs sold 
with the liveweight of the very lot of lambs when it was purchased, is 
referred to in the regulation as reporting on an “actual basis”.** 

Similarly, when an owner of lambs shears them for the first time 


62 Announcement of Payment Rates, supra note 43. 


63 Amendment 3, 1956 Payment Program for ag Oy Y Lambs (Pulled Wool), 22 
Fed, Reg. 4493 ( 1957), § 472.752 (b) inserted by Sec. 4 


64 Amendment 1, 1957 Payment Program for Shorn ‘Wool and Unshorn Lambs 
(Pulled Wool), 23 Fed. Reg. 4611 (1958), $ 472.811 inserted by Sec. 2. 


64a Supra note 45a, § 472.931 (b) inserted by Sec. 2. 
65 Supra note 61, § 472.1026 at 654. 
8 Supra note 61, § 472.1023 at 653. 
87 Supra note 61, § 472.1026 (a) at 654. 
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and sells the wool, knowing that the wool was removed from lambs 
in a particular lot which he had purchased unshorn, he reports the 
number and liveweight of those lambs which he had purchased un- 
shorn. This is also reporting on an “actual basis”.** A deduction is 
then made from what the applicant earned by the sale of the shorn 
wool, equal to the amount which the person that sold the unshorn 
lambs to the applicant is entitled to obtain under the unshorn lambs 
(pulled wool) program on the basis of his sale of the unshorn lambs 
to the applicant. 

In some sheep and lamb operations, the lots of lambs purchased 
are commingled. The operator is not in position to state when or 
from whom he purchased a particular lot or what the liveweight of 
the lambs in the lot was when he purchased them. It is, however, 
necessary for the Government to obtain reports as to the liveweight 
of purchased lambs, in order to avoid duplication of payments on 
account of the same wool when it is sold while it is on the lamb’s back 
and when it is sold after having been shorn. Therefore, such sellers 
of lambs as well as of wool are required to report on a “first in, first 
out basis”.® Since payments on unshorn lambs began to be made for 
the 1956 marketing year, an applicant for a payment on the first sale 
of unshorn lambs made after that date, was required to report a 
number of unshorn lambs purchased on or after April 1, 1956, equal 
to the number of unshorn lambs he sold. For instance, if he purchased 
5,000 unshorn lambs in the 1956 marketing year and sold 1,000 unshorn 
lambs in that year, he was required to report, in his application based 
on the sale of the 1,000 lambs, the first 1,000 lambs he had purchased 
and their liveweight when purchased. He was paid on the difference 
between the liveweight of the 1,000 animals sold and the liveweight of 
the reported 1,000 animals. Similarly, when in the 1956 marketing 
year he sold wool removed in a first shearing of lambs and applied 
for a payment, he had to report a number of unshorn lambs purchased 
on or after April 1, 1956, equal to the number of animals from which 
his wool had been sheared. A deduction was made on account of 
the animals so reported. The amount deducted was equal to the 
amount which would be due under the unshorn lambs (pulled wool) 
program if an application were made for payment on the sale of the 
reported animals. The same rule was applied in the years following 
the 1956 marketing year. 


68 Supra note 61, § 472.1010 (a) at 652. 
69 Supra note 61, $ 472.1010 (b) at 652, § 472.1026 (b) at 654. 











APPT CEES SRY 





ROME 














TT Se oh 





REIL > hth eae ee re ae 


THE WOOL PAYMENT PROGRAM 705 


In this way, by reporting the unshorn lambs purchased on or after 
April 1, 1956, in successive shorn wool and unshorn lambs applications 
filed in the 1956 and subsequent marketing years, the applicant may 
reach a point at which all lambs purchased unshorn on or after April 
1, 1956, will have been reported. At such a time he will cease re- 
porting, and thereafter he will obtain his payments on the liveweight 
of the unshorn lambs sold or on the weight of shorn wool sold, without 
any deductions on account of lambs he purchased unshorn on or after 
April 1, 1956. As long, however, as he has not yet reported all the 
lambs purchased on or after April 1, 1956, the unreported balance has 
to be reported on applications filed in successive marketing years. 

A qualification should be added. An applicant who purchased un- 
shorn lambs on or after April 1, 1956, need not report them if he never 
applies for a payment, for the 1956 or a subsequent marketing year, 
on his sale of those animals or on his sale of the first wool shorn from 
them.” In other words, if it is certain that the Government has not 
made and will not make a payment to him on account of his selling 
the animals or the wool shorn from them, he need not report the 
animals, because there is no possibility in those situations of the Gov- 
ernment making a duplicate payment on the same wool. Thus, the 
applicant need not report lambs purchased unshorn which died be- 
fore he sheared them, without his having removed any wool from 
them, or if, though he has a right to apply on account of his sale of 
the animal or of the wool shorn from it, he chooses not to apply. 

This method of reporting purchased animals is in accordance with 
the current regulations and was also used in the regulations for the 
1956 and following marketing years. 


VII. Orner REQUIREMENTS OF THE WooL PAYMENT PROGRAM 


Payments are made on the sales proceeds of shorn wool and the 
liveweight of unshorn lambs sold. Proof of the quantities of shorn 
wool and of the liveweight has to be furnished, with the application 
for payment, in form of sales documents like accounts of sale and 
bills of sale, signed by the purchaser or the applicant’s marketing 
agency.’ An applicant must be a producer of the wool or of the 
unshorn lambs he sells. A producer of wool is defined as a producer, 
feeder, or pasturer of sheep or lambs who shears his animals, and a 


10 Supra note 61, § 472.1010(b) (1) at 653, § 472.1026 (b) (1) at 654. 
Tl Supra note 61, $$ 472.1008, 472.1024 and 472.1025 at 651-654. 
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producer of unshorn lambs is defined as a breeder, feeder, or pasturer 
of lambs. A producer may also be a person who furnishes labor in 
connection with caretaking, lamb production, or feeding and by agree- 
ment with the owner of the sheep becomes entitled to share in the 
ownership of the lambs or the wool, or to share in the sales proceeds 
of the lambs or the wool.?? The wool must have been shorn in the 
continental United States, its territories or possessions on or after 
January 1, 1955, and must have been marketed in a specified 
marketing year, that is, a marketing year as to which the Department 
of Agriculture has announced that marketings of shorn wool and 
unshorn lambs by a producer during that year would entitle him to a 
payment under the program.”* 


The wool as well as the sheep and lambs from which it was shorn 
must have been owned by the producer at the time of shearing, and 
the sheep and lambs must have been owned by him for not less than 
30 days at any time prior to his filing the application for payment on 
shorn wool.”* The applicant for a payment on the sale of unshorn 
lambs must have owned the lambs for 30 days or more.’* This 
30-day requirement is designed, in both situations, to eliminate fly-by- 
night speculators, on the assumption that if an owner of lambs keeps 
them at least 30 days, he may be considered to be in the business of 
raising lambs and producing wool. Of course, the 30-day ownership 
requirement does not apply to a producer who furnishes labor only. 
When such a producer applies for a payment it is required that the 
owners, that is, those who owned the sheep or lambs from which the 
wool was shorn or owned the unshorn lambs for at least 30 days, also 
join in the application.” Apart from ownership in the shorn wool, 
the producer must have beneficial interest in the wool from the time 
the wool was shorn up to the time of its sale.** Though the current 


72 Supra note 61, § 472.1003 (a) at 650, § 472.1022 (b) at 653, § 472.1063 (i) at 658. 

73 National Wool Act of 1954, § 704, 68 Stat. 911 (1954), 7 U.S.C. § 1783 (1958). 
“ .. any wool or mohair produced prior to January 1, 1955, shall not be the subject of 
payments. . . .” 

74 Supra note 61, § 472.1063 (1) at 658. 

7 Supra note 61, § 472.1003 (c) at 651. 

76 Supra note 61, § 472.1022 (b) at 653. 

17 Supra note 61, § 472.1044 (b) at 655. 

78 Supra note 61, § 472.1003(d) at 651: 

A producer has beneficial interest in wool (1) when he owns it without 
any other person being entitled to the wool or its proceeds and without his 
having authorized any other person to sell or otherwise dispose of the wool; 

(2) when the producer has authorized another person to sell or otherwise 
dispose of the wool, even transferring legal title to such other person, but the 
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regulation” covers three marketing years, 1959, 1960, and 1961, 
separate applications will be filed each year and payments will be made 
by separate drafts, on account of shorn wool and on account of 
unshorn lambs. Upon a joint application, the Commodity Credit 
Corporation issues one draft, made to the order of all the applicants, 
and it is up to them to divide the proceeds of the draft in accordance 
with their respective interests.®° 


Slaughterers 


Slaughterers who feed sheep and lambs produce wool like other 
feeders. Therefore, a slaughterer who owned an animal for at least 
30 days is entitled to a payment if he shears the wool and sells it. 
This, however, applies only to a commercial slaughterer, that is, a 
person who slaughters for sale as distinguished from a person who 
slaughters for home consumption.** A slaughterer may also obtain an 
unshorn lamb (pulled wool) payment, but since he does not sell 
unshorn lambs the program provides that in place of a sales document 
indicating the sale of the unshorn lambs, he has to produce a scale 
ticket. This ticket must indicate that it covers unshorn lambs which 
moved to slaughter and shows the information normally appearing 
on scale tickets issued by stockyards.® 


VIII. Apprats 


Provision has been made for a series of administrative appeals. A 
dissatisfied applicant may appeal from the action of the Agricultural 
Stabilization and Conservation (ASC) county office to the ASC 
county committee, then to the ASC State committee, and finally to 
the Director, Livestock and Dairy Division, Commodity Stabilization 
Service, U. S. Department of Agriculture. A determination by the 
Director, on such an appeal, as to a question of fact is deemed final 


producer continues to be entitled to the proceeds from such sale or other disposal 
of the wool; or (3) when the producer is entitled to a share of the wool or 
of the proceeds thereof pursuant to an agreement described in the exception in 
paragraph (c) of this section though he does not own the animals from which 
the wool was shorn. If the producer has such beneficial interest, the fact that 
the wool may be mortgaged or subject to another lien does not change his 
position as having a beneficial interest. 
79 Supra note 61. 
80 Supra note 61, § 472.1044 (c) at 655. 
81 Supra note 61, § 472.1063 (k) at 658. 
82 Supra note 61, § 472.1025 (b) at 654. The information normally appearing on 
scale tickets issued by stockyards includes the date, number of head and classification, 
weight, scale ticket number, if any, place of weighing, and name of weigher. 
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and conclusive unless it is found by a court of competent jurisdiction 
to have been fraudulent, arbitrary, capricious, or so grossly erroneous 
as necessarily to imply bad faith, or it is not supported by substantial 
evidence.** This provision as to finality of findings of fact is based 
on the power of the Secretary to establish terms and conditions of the 
price support operations and his “power to fill up the details” of the 
legislative scheme by virtue of a delegation from Congress.*° The 
language of the provision follows the language of the statute which 
deals with judicial review of government contracts.** Thus, the 
regulation gives the same finality to findings of fact in a dispute under 
the wool program that is given by statute to findings of fact made 
pursuant to government contracts which provide that administrative 
findings of fact shall be final and conclusive. The statute dealing with 
judicial review of government contracts is not only the source of the 
language for the provision in the regulation about finality of findings 
of fact but is also an additional basis for the power to give finality to 
these findings. Since the application for a payment pursuant to the 
regulation, followed by approval and payment, creates a contract 


83 Supra note 61, § 472.1056 at 656. 


84 National Wool Act 1954, § 706, 68 Stat. 912, 7 U.S.C. $1785 (1958). 
[T]he amounts, terms, and conditions of the price support operations and the 
extent to which such operations are carried out shall be determined or approved 
by the Secretary of Agriculture, . . . Determinations by the Secretary under 
this title shall be final and conclusive. The facts constituting the basis for any 
operation, payment, or amount thereof when officially determined in conformity 
with applicable regulations prescribed by the Secretary shall be final and 
conclusive and shall not be reviewable by any other officer or agency of the 
Government. 
The last quoted sentence is also contained in the Soil Bank Act, $121, 70 Stat. 197 
(1956), 7 U.S.C. § 1809 (1958), and was construed to require a federal court to dismiss 
a complaint for lack of jurisdiction, The plaintiff in that suit maintained that his 
landlord had evicted him for the purpose of depriving him of a share of the payment 
under the acreage reserve program, but the state ASC committee determined that the 
landlord had not violated the program. Schexneyder v. United States, Civil No. 6819, 
W. D. La., March 28, 1959. 


85 United States v. Shreveport Grain & Elevator Co., 287 U. S. 77, 85 (1932); 
United States v. Grimaud, 220 U. S. 506 (1911). 


86 68 Stat. 81 (1954), 41 U.S.C. $$ 321-22 (1958). 


Limitation on pleading contract-provisions relating to finality; standards of 
review—No provision of any contract entered into by the United States, relating 
to the finality or conclusiveness of any decision of the head of any department 
or agency or his duly authorized representative or board in a dispute involving 
a question arising under such contract, shall be pleaded in any suit now filed 
or to be filed as limiting judicial review of any such decision to cases where 
fraud by such official or his said representative or board is alleged: Provided, 
however, That any such decision shall be final and conclusive unless the same 
is fraudulent or capricious or arbitrary or so grossly erroneous as necessarily 
to imply bad faith, or is not supported by substantial evidence. 

Contract-provisions making decisions final on questions of law—No Govern- 
ment contract shall contain a provision making final on a question of law the 
decision of any administrative official, representative, or board. 
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which embodies the terms of the regulation, the statute seems directly 
applicable. 

There is also a provision as to the burden of proof in case of litiga- 
tion in a court: 


If, after making a payment, CCC upon investigation determines 
that available evidence does not sustain the a 7 gun right to the 
payment or any part thereof, the amount of the payment not so 
sustained shall immediately become due and repayable to CCC, and 
CCC may, without limitation upon any of the Government’s rights 
in the matter, deduct such amount from any other payment due the 
applicant. If the applicant’s right to such amount becomes involved 
in a lawsuit between the Government and him or his assignee, he, 
or his assignees, shall have the burden of proving in the lawsuit that 
he was entitled to the amount... .87 


The need for this provision arises from the way this program 
operates. Payments to applicants are made on the basis of docu- 
mentary evidence as to only some of the requirements of the program, 
primarily on the basis of documents showing that the applicant has 
marketed wool or unshorn lambs. As to most other requirements, 
payment is made on the basis of the applicant’s certifications that he 
has complied with the requirements. This speeds up the making of 
payments and makes the administration less expensive. Thus, the 
applicant certifies that the wool was shorn in the United States, its 
territories, or possessions; that it was shorn on or after January 1, 
1955; that at the time of shearing he owned the wool as well as the 
sheep or lambs from which it was shorn and he owned the sheep or 
lambs for not less than 30 days; that he had beneficial interest in the 
wool from the time the wool was shorn; and as to several other such 
requirements. 

At times, after payments have been made, the Government checks 
on whether these requirements have in fact been met. It may then 
appear that the applicant failed or may have failed to meet some of the 
requirements and, without a fraudulent intent or fraudulently, applied 
for and received a payment to which he was not entitled. One way 
of recovering the amount of such payment may be to set off the 
amount against another payment due to the applicant for a subsequent 
marketing year. The applicant is notified of CCC’s claim and of the 
setoff and may appeal from the action of the ASC county office all 


87 Supra note 61, § 472.1047 a% 655. 
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the way to the Director, Livestock and Dairy Division. On such 
appeals, he normally claims that he was entitled to the payment in 
dispute and has the burden of proving that he was so entitled. 

If he should be unsuccessful on these appeals and should sue in 
court, he would very likely sue for the full payment to which he 
became entitled in the subsequent marketing year rather than in the 
year as to which the dispute arose, and the Government would 
normally plead setoff. Under the usual rule as to the burden of 
proof, a party who pleads setoff has the burden of proof on that 
issue.** Thus, the Government might have the burden of proving 
many things, knowledge of which is almost exclusively in the posses- 
sion of the applicant. Since the original payment was made largely 
on the strength of the applicant’s certifications, since he normally has 
the evidence as to these matters or has better access to sources of in- 
formation than the Government has, it seems fair that in a lawsuit 
involving the validity of the original payment, the applicant should 
have the burden of proving that he was entitled to the payment 
rather than that the Government should have the burden of proving 
that he was not entitled. Of course, the reference here is to the 
burden of proof, that is, the risk of non-persuasion rather than to the 
burden of going forward with evidence.” 

Where the burden of proof should be placed is a question of policy 
and fairness, based on experience in the different situations.*° Pur- 
suant to the National Wool Act of 1954, as amended, terms and con- 
ditions of the price support operations are to be determined by the 
Secretary of Agriculture,** and the rule as to the burden of proof is 
one of those terms and conditions. It is one of the “details” in the 
legislative scheme to be filled in by the Secretary, and it is also one 
of the terms of the contract arising from the submission of an applica- 
tion and approval and payment by the Government. In a somewhat 
comparable situation, the Supreme Court placed the burden of proof 
as to the issue of setoff or counterclaim on the plaintiff railroad com- 
pany rather than on the defendant United States, which had pleaded 
the setoff or counterclaim.*? 





88 47 Am. Jur. Setoff and Counterclaim § 103 (1943). 

8920 Am. Jur, Evidence § 132 (1939) ; 9 WicMore, Evipence § 2485 (i) (3d ed. 
1940). 

90 WicMoRE, supra note 89, § 2486; Annot. 23 A. L. R. 2d. 1243, 1252 (1952). 

91 National Wool Act 1954, § 706, supra note 84. 


92 United States v. New York, New Haven & Hartford Railroad Co., 355 U. S. 
253 (1957). 
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Even when a setoff is not involved but the United States sues to 
recover a wool payment on the ground that it was made in reliance 
on a false certification under the circumstances previously described, 
fairness would require that the burden of proof be on the applicant. 
Also, in view of the annually recurring payments to the applicant, 
based to a very substantial extent on his certifications only, such a 
suit may be looked upon like an action for an accounting. The regu- 
lation requires the applicant to keep books, records, and accounts 
showing his purchases of lambs on or after April 1, 1956, as well as 
his marketing of wool or lambs and to maintain these records and 
make them available to the Commodity Credit Corporation for three 
years,** but no method for keeping the records is prescribed. This is 
done to avoid imposing controls on the producer’s way of doing 
business, but the result is that those records may be incomplete and 
unclear. When in a suit of this kind, the applicant is called upon to 
justify his certification and other bases for his claim, he is like a 
person submitting an account, and such a person generally has the 
burden of proving the correctness of the account. 


IX. Parrry AND MarKET PRICES 


Since the 1955 marketing year, which was the first year of opera- 
tion under the National Wool Act of 1954, the incentive price has 
been uniformly 62 cents per pound of shorn wool, grease basis, but 
it constituted various percentages of parity prices of shorn wool in 
these various marketing years. When this incentive price was de- 
termined for the 1955 and 1956 marketing years, it constituted ap- 
proximately 106% of the parity prices at the time of such determina- 
tions. Similarly, at the time of the determination for the 1957 market- 
ing year, the incentive price was approximately 101% of parity; it 
was 95% for 1958, 88% for 1959 and 86% of parity for the 1960 
marketing year. The statutory ceiling of 110% of parity® was not 
reached. 


The percentages of parity became smaller each year, because the 
parity prices increased each year. This in turn was due primarily 
to the wool payments received by producers in the calendar year 
1956 and later, which were reflected in the adjusted base price for 


93 24 Fed. Reg. § 472.1058 at 657, 10191 (1959). 
941. J. S. Accounting § 39 at 679 (1936). 
95 The National Wool Act of 1954, 68 Stat. 910, as amended, 7 U.S.C. § 1782 (1958). 
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shorn wool, since a parity price is computed by multiplying the 
adjusted base price by a certain index.°* The payments were reflected 
in the adjusted base price because one of the factors determining 
the adjusted base price is the average of prices received by farmers 
for shorn wool during each of the ten preceding marketing years. As 
this moving ten-year period took in years in which wool payments 
were made pursuant to the National Wool Act of 1954, the average 
of prices received by farmers during the ten-year period, i.e., the 
adjusted base price, increased, and so did the parity prices. 

Market prices of wool in the United States are determined largely 
by world supply and demand and not by conditions in the United 
States alone. The average price received by producers in the United 
States was 53.2¢ in the 1954 marketing year, 42.6¢ in 1955, 44.2¢ in 
1956, 53.4¢ in 1957, and 36.4¢ in the 1958 marketing year.” 


X. ASSIGNMENTS 


Generally, claims against the federal government are not assign- 
able as a matter of course, as commercial claims are. Assignments are 
permitted only in specified circumstances.** Similarly, claims to wool 
payments may be assigned only under circumstances provided by the 
wool payment regulation.” Assignability of claims under this pro- 
gram is important to the producers, not only because the claims are 
economic assets like other claims on which financing may be obtained, 
but also because many months, and at times more than a year, must 
necessarily elapse before the producer obtains payment on his claim. 
The rate of payment depends on the national average price received 
by producers all over the United States in the course of a marketing 
year, and this price can be computed only after the end of the market- 
ing year, i.e., after March 31. This computation as well as the com- 
putation of the amounts owing each of the close to 300,000 applicants 
makes it impossible to pay these claims until some time in the summer 
following the end of the marketing year in which the producer 
marketed his wool or lambs. 

An assignment of a shorn wool payment may only be given as 


9652 Stat. 38 (1938), 7 U.S.C. $1301 (a) (1) (A) Bee BE Weinfeld, The 1954 
Wool Price Support Program, 39 Marg. L. Rev. 87, 97 (19 55). 


97 U. S. Department of Agriculture, hasicaent Marketing Service, Wool Produc- 
re ae 33)" 1956, release of February 26, 1959, p. 1; 24 Fed. Reg. § 472.905 (b), 
at 5215 (1959). 


98 54 Stat. 1029 (1940), as amended, 31 U.S.C. § 203 (1958). 
99 24 Fed. Reg. § 472.1057 at 657, 10191 (1959). 
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security for cash advanced or to be advanced by a financing agency 
or a marketing agency on sheep, lambs, or wool. A financing agency 
means any bank, trust company, or federal lending agency, and the 
term also includes any other financing institution which customarily 
makes loans or advances to finance production of sheep, lambs, or 
wool.’ A marketing agency, with reference to shorn wool, means a 
person or firm that sells a producer’s wool for his account." An 
assignment of a payment on unshorn lambs may only be given as 
security for cash advanced or to be advanced by a financing agency 
on sheep, lambs, or wool. 


When a producer makes an assignment to a financing agency, his 
assignment must cover all payments earned by him on the sale of 
shorn wool or unshorn lambs, as the case may be, during the market- 
ing year for which the assignment is given. On the other hand, when 
he makes an assignment to a marketing agency, such an assignment 
may cover all incentive payments earned by the producer in connec- 
tion with all wool marketed by the agency for his account during the 
marketing year for which the assignment is given, but it may not 
cover payments earned by the producer in connection with marketing 
his wool directly or through other agencies during that marketing 
year. The reason for this provision is that a producer may wish to 
market different quantities of wool through different marketing 
agencies in a particular marketing year, and he is permitted to assign 
to each marketing agency the payments he obtains on the wool 
marketed by that agency. 

Since a mortgage on sheep does not cover wool payments, financing 
agencies may need assignments as additional security, and this is also 
true of marketing agencies which may increase their advances to 
producers on the strength of assignments received. 


After an asignment has been accepted by the ASC county office, 
the Commodity Credit Corporation will pay in accordance with the 
assignment unless the parties thereto cancel it or the assignee releases 
the assignment, i.e., writes the ASC county office that payment be 
made to the producer and not to the assignee." 


Provision is made for assignments to marketing agencies which 
market the producer’s wool but not to marketing agencies which 


100 24 Fed. Reg. § 472.1063 at 657, 10191 (1959). 
101 Jbid. 
102 24 Fed. Reg. § 472.1057 (b) at 657, 10191 (1959). 
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market his unshorn lambs, because in the latter situations the role of 
marketing agencies is not significant.’® 


XI. PAYMENTS AND LIMITATIONS 


It is provided in the National Wool Act of 1954, as amended, that 
the total of all payments made under the act, “. . . shall not at any 
time exceed an amount equal to 70 per centum of the accumulated 
totals, as of the same date, of the gross receipts from duties collected 
on or after January 1, 1953, on all articles subject to duty under 
schedule 11 of the Tariff Act of 1930, as amended... .” ** These 
articles subject to duty are wool and wool manufactures. The limi- 
tation to 70 percent of the gross receipts from duties, that is, from 
all duties on these articles is provided for in the Agricultural Act of 
1958 which amended the National Wool Act of 1954.2 Before this 
amendment, the payments were limited to 70 percent of the gross 


103 Some statistics as to assignments may be of interest. All the figures in this 
note, whether they deal with assignments or payments, refer to 13 Western States, 
where most of the United States wool is produced: Arizona, California, Colorado, 
Idaho, Montana, Nevada, New Mexico, Oregon, South Dakota, Texas, Utah, Washing- 
ton, and Wyoming. Under the 1956 shorn wool program, 4,789 assignments were ac- 
cepted by ASC county offices in those states and the assigned claims were paid, for 
a total of $3,046,564.30. This number of assignments constituted 6.6% of the number 
of all payments made in the 13 states under this program, and the amount represented 
10.3% of all amounts paid under this program in those states. Under the 1957 shorn 
wool program, 1,507 assignments were accepted and claims paid, for a total of 
$357,605.34. The number of assignments constituted 2.7% of the number of all pay- 
ments made under this program, and the amount represented 4.8% of all amounts paid 
under this program in those states. The number of assignments accepted by the ASC 
county offices was greater than those figures indicate because many assignments, 
though accepted by these offices, were later cancelled or released, and payments were 
made to the assignors. With this in mind, the number of assignments accepted under 
the 1956 shorn wool program was 5,843, ‘under the 1957 shorn wool program 3,674, 
and under the 1958 shorn wool program 8,431, through October 1958. Der’ oF 
AGRICULTURE, Report By Livestock ANnpD Dairy Division, ComMopity STABILIZATION 
Service (1958). 

As to unshorn lambs (pulled wool), under the 1956 unshorn lambs program 510 
assignments were accepted in the 13 states and the assigned claims paid, for a total 
of $226,268.48. This number of assignments constituted 1.2% of the number of all 
payments made under this program in those states, and the amount represented 4.7% 
of all amounts paid under this program, Under the 1957 unshorn lambs program, 
404 assignments were accepted and the assigned claims paid, for a total of $67,683.42. 
This number of assignments constituted 1.04% of all payments made under this 
program in the 13 states, and the amount paid pursuant to these’ assignments repre- 
sented 3.6% of all payments under the program in those states, The total number of 
assignments accepted by the ASC county offices was higher, but, as indicated previous- 
ly, some were cancelled or released. Under the 1956 unshorn lambs program 548 
assignments were accepted, under the 1957 unshorn lambs program 431, and under 
the 1958 program 106 assignments were accepted, through October 1958, by ASC 
county offices in the 13 States. Depr’r oF ARGICULTURE, Report By Livestock AND 
Darry Division, ComMopity STABILIZATION SERVICE (1959). 


10468 Stat. 911 (1954), as amended, 7 U.S.C. $1783 (1958). 
105 72 Stat. 994, 7 U.S.C. §§ 1781-1787 (1958). 
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receipts from “specific duties”.*°* The phrase “specific duties”, when 
used with reference to importation of wool and wool manufactures, 
refers to duties expressed as a number of cents per pound of wool. 
There are other duties, called ad valorem, which are expressed as per- 
centages and are applied to the value of the imports.’”’ The amend- 
ment in the Agricultural Act of 1958 substantially increased the total 
of possible payments.’ 

Different from the question of permissible total payments to pro- 
ducers, is the question of reimbursing Commodity Credit Corporation 
for the payments it has made to producers. The Secretary of Agricul- 
ture is directed by the statute’ to use the Commodity Credit Corpora- 
tion as a means to support the price of wool and mohair. For the 
purpose of reimbursing the Commodity Credit Corporation for the 
payments made, the statute’? appropriates for each fiscal year an 
amount equal to the expenditures made by the Corporation during the 
preceding fiscal year and to any amounts expended in prior fiscal 
years not previously reimbursed. There is a limitation, however, that 
the amounts so appropriated shall not exceed 70 percent of the receipts 
from duties collected on wool and wool manufactures in the calendar 
year preceding the beginning of each such fiscal year, i.e., preceding 
the beginning of the fiscal year for which the appropriation is made. 
For instance, the appropriation for the fiscal year 1960 (July 1, 1959, 
to June 30, 1960) is for an amount equal to the total expenditures 
made by the Commodity Credit Corporation during the fiscal year 
1959 (July 1, 1958, to June 30, 1959) plus any amount expended 

106 The limitation was “. . . to 70 per centum of the accumulated totals, as of the 
same date, of the gross receipts from specific duties (whether or not such specific 
duties are parts of compound rates) collected on and after January 1, 1953, on all 
articles subject to duty under schedule 11 of the Tariff Act of 1930, as amended . 


The other 30% was appropriated for so-called section 32 programs. 49 Stat. 774 
(1935), as amended, 7 U.S.C. 612 (c) (1958). 


107 The phrase “compound rates” referred to rates which included both specific and 
ad valorem duties, note 106 supra. 


108 104 Conc. Rec. 18204, exhibit B (1958). 
109 68 Stat. 910 (1954), 7 U.S.C. § 1782 (1958). 


11068 Stat. 911 (1954), as amended, 7 U.S.C. § 1784, (1958) : 

For the purpose of reimbursing the Commodity Credit Corporation for any ex- 
penditures made by it in connection with payments to producers under this title, 
there is hereby appropriated for each fiscal year beginning with the fiscal year 
ending June 30, 1956, an amount equal to the total of expenditures made by the 
Corporation during the preceding fiscal year and to any amounts expended in 
prior fiscal years not previously reimbursed: Provided, however, That such 
amounts appropriated for any fiscal year shall not exceed 70 per centum of 
the gross receipts from duties collected during the period January 1 to December 
31, both inclusive, preceding the beginning of each such fiscal year on all 
articles er to duty under schedule 11 of the Tariff Act of 1930, as 
amended. . . 
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previously and not previously reimbursed, but the amount thus ap- 
propriated for the fiscal year 1960 does not exceed 70 percent of the 
gross receipts from duties collected during the calendar year 1958. 
Prior to the amendment by the Agricultural Act of 1958," the ap- 
propriation was limited to 70 percent of “specific duties”, as in case 
of the limitation on the total payments to producers. 

The payments made to producers pursuant to the National Wool 
Act of 1954 (apart from deductions for promotion discussed in the 
next section) amounted to about $54,000,000 for the 1955 marketing 
year,” about $48,000,000 for the 1956 marketing year,’* and about 
$13,000,000 for the 1957 marketing year.’ 


XII. Depvucrions ror PROMOTION 


Pursuant to the National Wool Act of 1954, as amended, the 
Secretary of Agriculture is authorized to enter into agreements for 
the purpose of conducting advertising and sales promotion programs 
for wool, mohair, sheep or goats, or products thereof.* The Secre- 
tary has entered into such an agreement with the American Sheep 
Producers Council, Inc.,"* a non-profit membership corporation, 
organized under the laws of Illinois and having its principal office 
in Denver, Colorado. It is composed of organizations whose members 
engage in the production or marketing of lambs or wool. The agree- 


111 72 Stat. 994, 7 U.S.C. $$ 1781-87 (1958). 


112 Under the shorn wool program the amounts paid totaled $50,013,051 and under 
the program for lambs and yearlings $7,601,194. The total was $57,614,245. The de- 
ductions for promotion were $3,092,095 leaving a balance paid to producers of 
$54,522,150. Dep’r oF AGRICULTURE, REPortT By Livestock ANp Darry Division, 
ComMMopitTy STABILIZATION SERVICE (1958). 


113 The amounts paid under the 1956 shorn wool program were $44,041,689 and 
under the unshorn lambs program $7,873,459. The total was $51,915,148. The 
deductions for promotion were $3,024,467, leaving a balance paid to producers in the 
amount of $48,890,681. Dep’r or AGRICULTURE, REPorT By LIVESTOCK AND Darry 
Division, ComMMopity STABILIZATION SERVICE (1958). 


114 The amounts paid under the 1957 program on account of shorn wool were 
$12,437,602 and on account of unshorn lambs $3,431,688. The total was $15,869,290. 
The deductions for promotion were $2,004,543, leaving a balance paid to producers in 
the amount of $13,864,747. Dep’r or AGRICULTURE, REPorT By LivestocK AND Darry 
Division, ComMMopity STABILIZATION SERVICE (1958). : 


115 Sec. 708, 68 Stat. 912 (1954), 7 U.S.C. $1787 (1958) : 

The Secretary of Agriculture is authorized to enter into agreements with, or 
to approve agreements entered into between, marketing cooperatives, trade as- 
sociations, or others engaged or whose members are engaged in the handling 
of wool, mohair, sheep, or goats or the products thereof for the purpose of 
developing and conducting on a National, State, or regional basis advertising 
and —_ promotion programs for wool, mohair, sheep or goats or the products 
thereof. ... 


116 20 Fed. Reg. 4453 (1955). 
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ment was approved by a referendum of wool producers in 1955.17 
Over 71 percent of the producers voting in the referendum favored 
the agreement, and those voting in favor owned close to 72 percent 
of the sheep owned by all the voting producers."* 

Pursuant to the agreement and as indicated on the voters’ ballots, 
the Secretary has been deducting one cent a pound, grease basis, on 
shorn wool and five cents per hundredweight of lambs sold, from the 
payments due producers each marketing year, and has been turning 
over these amounts to the Council. Under the 1955 program, these 
promotion deductions amounted to $3,092,095, under the 1956 pro- 
gram to $3,024,467, and under the 1957 program to $2,004,543.1° 
The funds so obtained were utilized to advertise lamb as well as wool, 
because a producer of wool is also a producer of lamb and the 
profitability of his business depends on the proceeds from both 
sources. 

In view of the amendment of the National Wool Act of 1954 by 
the Agricultural Act of 1958,!°° a referendum of producers was again 
held in 1959," on a proposed agreement with the American Sheep 
Producers Council relating to the payments for the marketing years 
1959, 1960, and 1961. Of the producers voting, 68.9% favored the 
agreement, and those voting in favor owned 81.1% of the sheep 
owned by the voting producers. On the basis of this vote the Secre- 
tary again entered into an agreement with the Council, providing for 
deductions from payments for the marketing years 1959, 1960, and 
1961, and for the continuation of an advertising and sales promotion 
program.’ 


XIII. Mona 


Mohair is sheared from Angora goats as wool is sheared from sheep. 
The National Wool Act of 1954, as amended, requires that the price 
of mohair be supported at such a level, in relationship to the support 
price for shorn wool, as the Secretary determines is necessary to 
maintain approximately the same percentage of parity for mohair 


117 Notice of Referendum Among Producers and Procedure for Conduct of Such 
Referendum, 20 Fed. Reg. 4452, 4976 (1955). 


118 Determination of Producers’ Approval on Referendum, 20 Fed. Reg. 6752 (1955). 
119 See notes 112, 113, and 114 supra. 
120 Notes 2 and 3 supra. 


121 Notice of Referendum Among Producers and Procedure for Conduct of Such 
Referendum, 24 Fed. Reg. 5312 (1959). 


122 Determination of Producers’ Approval on Referendum, 24 Fed. Reg. 8807 (1959). 
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as for shorn wool.'** Pursuant to these provisions, the support price 
for mohair was determined to be 70 cents in all the six marketing 
years following the enactment of the National Wool Act of 1954, 
i.e., the marketing years 1955-1960.** During all these years, average 
market prices were above the support price level, and therefore there 
was no need to make payments. 

Detailed regulations were issued only for the 1955 and 1958 market- 
ing years. For the other years, it was announced that such regula- 
tions would be issued if it became necessary to make payments.’* 
The detailed regulations which were issued were very similar to 
those dealing with shorn wool, except that there were no deductions 
for the purchase of goats like the deductions for the purchase of un- 
shorn lambs on or after April 1, 1956,'°* since no payments were 
provided for on the sale of goats. 


123 Sec. 703, 68 Stat. 910 (1954), as amended, 7 U.S.C. § 1782 (1958), ... “The 
deviation of mohair support prices shall not be calculated so as to cause it to rise or 
fall more than 15 per centum above or below the comparable percentage of parity at 
which shorn wool is supported... .” 

1241955 Payment Program for Mohair, 20 Fed. Reg. § 468.22 at 2043 (1955); 
1956 Payment Program for Mohair, 21 Fed. Reg. § 468.51, at 2611 (1956) ; 1957 Pay- 
ment Program for Mohair, 22 Fed. Reg. § 468.61 at 2568 (1957); 1958 Payment 
Program for Mohair, 23 Fed. Reg. § 468.102, at 2723 (1958) ; 1959 Payment Program 
for Mohair, 24 Fed. Reg. § 468.151, at 2293 (1959); 160 Payment Program for 
Mohair, 24 Fed. Reg. § 468.161 (b), at 10191 (1959). 

125 [bid. 

126 See VI REPORTING PURCHASED LAMBS, infra. 
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REPARATIONS PROCEDURE UNDER THE 
PERISHABLE AGRICULTURAL COMMODITIES 
ACT OF 1930 


LeRoy E. Endres* 
Assistant Professor of Law 
The Creighton University 


I. INTRODUCTION 


Among the manifold duties of the Secretary of Agriculture is 
one that has been largely ignored by the legal profession and by the 
general public. There have been no scandals to engage the attentions 
of a legislative investigating committee or of newsmen, and there 
have been but few important cases involving opinions likely to catch 
the eye of a law review editor. 

Nevertheless in the fiscal year 1959 the Department of Agri- 
culture, Agricultural Marketing Service, Fruit and Vegetable 
Division, Regulatory Branch, received over 2320 complaints. Of 
these cases 2313 were closed including 951 cases in which friendly 
settlements were effected, with payments amounting to a total of 
$856,171.77. Moreover, in addition to the complaints filed and 
handled by the Fruit and Vegetable Division, it was estimated by 
the Department that the Washington office and the five field offices 
answered over 8000 inquires by telephone, wire, or letter from 
shippers and receivers seeking counsel and advice; and thereby 
assistance was given in settling thousands of disputes which never 
reached the stage of filing even an informal complaint with the 
Department.’ 

The complaints received by the Department involved charges of 
unfair practices by various individuals or corporations against dealers, 
brokers, and commission merchants licensed to engage in the inter- 
state carlot produce business. On June 30, 1959 there were 24,955 


*A.B., 1944, A.M., 1945, St. Louis Univ.; LL.B., 1957, Univ. of Mich.; LL.M., 
1959, Univ. of Chicago. Member of the Michigan and Nebraska Bars. 

1Dep’r oF AGRICULTURE, ANNUAL ProGRESS REPORT OF REGULATORY BRANCH, 
Fruit AND VEGETABLE Division (1959). This report is labeled “not for publication” 
but the Department has given permission to use the figures in it for this study. It 
will be cited hereinafter as ANNUAL Procress Report 1959. 


[719] 
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licenses in effect, a slight decrease from the total of 25,032 in effect 
at the end of June 1958.? The figures on licenses and the slightly 
decreasing trend are not much different from those over the pre- 
ceding five years.® 


The “Industry Conference on the Perishable Agricultural Com- 
modities Act,” was held in Washington, D. C. on June 27-28, 1958. 
At this conference representatives of the United States Department 
of Agriculture* and leaders in the fresh fruit and vegetable industry 
reviewed the objectives and the administration of the PACA. A 
general agreement that the Act or the regulations needed some 
amendments seems to offer an opportunity for the legal profession 
to examine the workings and procedures of the PACA with special 
attention to the judicial functions of the Secretary in administering 
it. 

Before 1930 the Department of Agriculture had had some ex- 
perience in the regulation of an entire industry. It had been ordered to 
regulate the meat and stockyards industries under the Packers and 
Stockyards Act of 1921.° But the Packers and Stockyards Act was 
enacted to break up monopolies and the “unfair trade practices” 
which were commonly thought to accompany the big trusts.’ When 
the enactment of the Perishable Agricultural Commodities Act was 
being considered, the problem was not one of unfair trade practices 
growing out of large concentrations of economic power, but rather 
one of unrestricted competition which led to unfair methods, or, 
in many cases, dishonesty. There had never been any great threat 
of monopoly in the producing areas. By 1900 the existence of a fleet 
of refrigerator cars owned and operated by the Santa Fe Railroad 


System had effectively destroyed the monopoly which Armour had 


2 ANNUAL Procress Report 1959. 

3 ANNUAL Procress Report 1955-59. 

4The Department members were: Mr. S. R. Smith, Director, Fruit & Vegetable 
Division, Agricultural Marketing Service; Mr. G. R. Grange, Deputy Director, 
Fruit & Vegetable Division; Mr. J. J. Dimond, Chief, Regulatory Branch, Fruit & 
Vegetable Division; Mr. J. j . Gardner, Head Complaints Section, Regulatory Branch; 
Mr. W. E. Paulson, Head Licensing Section, Regulatory Branch; Mr. J. E. Horton, 
Office of General Counsel. 

5 Dep’r oF AGRICULTURE, REPORT OF CONFERENCE PROCEEDINGS ON PERISHABLE 
AGRICULTURAL ComMmMopiTiEs Act, WAsHINGTON, D. C. (1958). 

6 42 Stat. 159 (1921), as amended, 7 U.S.C. §§ 181-229 (1958). 

7 FTC, Report on THE Meat Packinc Inpustry (1918-1920). 

8 Hearings on H.R. 5663 Before the House Committee on Agriculture, 71st Cong., 
2d Sess. (1930). See Statement of Ralph H. Taylor, Executive Secretary, Agri- 
cultural Legislative Committee of California. Id. at 6-14. 
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held in the field of refrigerated transportation up until the end of the 
nineteenth century.* There was no monopoly, therefore, in the 
transportation of fresh fruits and vegetables from the truck gardens 
of the South and West, and there never had existed the threat of such 
a monopoly in the East. 

The problems of the produce men came much more from the 
nature of the commodities they were handling than from the existence 
of giants in the industry. A typical complaint of the shippers in the 
industry in the hearings before the Committee on Agriculture of the 
House of Representatives in February of 1930 was this one of Mr. 
Perham: 


As shippers representing growers of fruits from the Northwest, 
we feel that this bill is very vital to the success of the fruit industry. 
Without having an opportunity of viewing yourselves the many 
abuses in the trade on the unjust rejections and allowances demanded 
on shipments of perishables, it is probably difficult for you to 
realize how necessary it is to have this bill passed as quickly as 
possible so that it will be operative for our next year’s crop. There- 
fore, I am taking the liberty of giving you just one of many 
instances of these abuses. I could write you pages in our own 
experience of these abuses. 

We have a case in Pittsburgh, Pa., where we sold a buyer two 
cars of apples, and which he took acceptance of at shipping point 
on Federal inspections which were first taken before loading the 
cars, and wired to him. When the cars arrived at destination, the 
market had declined on these commodities, with the result that 
the buyer refused to take the cars, claiming they were not what 
he purchased. We agreed to leave the matter as to whether the 
quality was what he purchased, to a verification of our Federal 
inspection at point of shipping to a verification by a Federal inspec- 
tion at point of destination, which was Pittsburgh. However, the 
buyer refused to do this. We again agreed to leave the matter to 
the arbitration board of our national fruit associations, which he 
also refused to do. The cars sold at a considerable loss. We brought 
suit against the buyer over three years ago, and the case has not 
yet come to trial. Through various methods, the buyer’s attorneys 
have been able to delay this case coming to trial at a definite date. 
This has caused us up to this time, probably as much expense, or 
nearly so, as the original loss; and yet we are no place. 

Where cases arise of rejections and demands for allowances by 
the trade, unless they run into amounts of around $1000 loss per 
transaction, it is useless to attempt to force through the courts any 


9 Leecu & CARROLL, ARMOUR AND His Times 159 (1938). 
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redress. We have each year dozens and dozens of cases where 
buyers demand allowances from $100 to $200 and $300 per car; 
and the cheapest way out of it is to concede to these demands. 
This has caused a bad situation in the markets; for even if one 
buyer in the market desires to handle his business on a clean, 
ethical basis, you can see how he would be handicapped against a 
competitor who demands and receives allowances unjustly. The 
buyer who wants to conduct his business on an ethical basis is 
put to a disadvantage, because if he accepts a car at the invoice 
price, and his competitor in turn has received an allowance on his 
car, the competitor may sell to the same trade at a less price.?° 


The testimony before the committee, and the complaints in the 
produce press, were generally in accord with the above quoted 
statement." The main abuses complained of were unreasonable re- 
jections of goods, misrepresentation of quality, place of origin, size 
or weight, and lack of a prompt and efficient remedy for such 
wrongs.’* The fluctuations in this market are violent even in normal 
times, the producers and dealers depending to a large extent on 
climatic conditions for the amount and quality of the commodities. 
The commodities have to be turned over in a hurry; they cannot 
be stored for long. These factors make the market a natural one for 
speculators and fly-by-night operators who hope to make a quick 
profit and do not have the financial responsibility to take sizeable 
reverses." 

Before 1930 there was a general demand on the part of both 
shippers and buyers that the federal government regulate the produce 
business. The witnesses told the Committee that mere state licensing 
could not take care of the situation in interstate commerce.** Who- 
ever was to regulate the produce trade in interstate commerce would 
have to be able to regulate the parties at either end of the transaction.”* 


10 Hearings on H.R. 5663, supra note 8, at 20-21. 

11 E.9., Statement of J.C. Briggs, President, Maine Potato Shippers and Growers 
Association. Hearings on H.R. 5663, supra note 8, at 28-37. 

12 Hearings on H.R. 5663, supra note 8, at 28-37. See questions of Congressman 
Kincheloe to Mr. Briggs, id. at 37, and to Mr. Adkins, another witness, id. at 26-27. 

13 In 1959, as in 1958, most of the licenses suspended by operation of law were 
suspended for failure to pay a reparations award. Often these licensees were already 
in bankruptcy. 

14 There was some small opposition from organizations like the Produce Reporter, 
which operated a conciliation service. But voluntary conciliation had not been ef- 
fective on a large scale. 

15 See statement of Ralph H. Taylor, supra note 8. 

16 For an account of the workings of one market, see DEupREE, THE WHOLESALE 
MARKETING OF FRUITS AND VEGETABLES IN BALTIMORE, 17 THE JoHNs HopxKins UNI- 
VERSITY STUDIES IN HISTORICAL AND POLITICAL SCIENCE (1939). 
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The industry was ready to pay a sufficient fee for a license to defray 
the cost of administering the Act.’7 


The Perishable Agricultural Commodities Act was passed in 1930. 
The purpose of this article is to examine its operation during the 
past thirty years, to evaluate the Act and its administration, and to 
suggest improvements. The principal interest will be the special 
reparations process whereby the Secretary of Agriculture determines 
whether, and to what amount, an individual or corporation has been 
injured by a violation of the Act by a licensee. The Secretary may, 
if he finds a violation of the Act and the resulting damage to the 
individual, order that the injured party be paid the amount of such 
damage by the licensee. To a lawyer this procedure looks like a 
judicial process, and raises questions as to the function of adjudication 
in the process of administrative law."* 


Il. THe INFORMAL PRocEDURES 


From the figures and facts mentioned above it can be seen that the 
advice and counsel of the administrators of the Agricultural Market- 
ing Service has a considerable influence in settling the rights of 
parties engaged in disputes over interstate sales of produce.” 


The informal procedures of the Secretary in regulating the inter- 
state produce business, besides enforcement of licensing regulations 
and advice on individual disputes, largely take the form of education 
of the industry and counsel by the on-the-spot administrators. The 
Department believes that a complete understanding and coordination 
between the industry and the Department are essential in a con- 
tinual solution of the industry’s problems on a satisfactory and ef- 
fective basis.” The administrators have constantly to keep in mind 
not only the interests of the individuals in trouble but also the over- 
all interests of the industry where there is question of a violation of 
the Act. Moreover, the Fruit and Vegetable Division is primarily a 


17 The original fee was to be a sum of not less than $10, which has been raised 
ios present fee is not more than $25, 70 Stat. 726 (1956), 7 U.S.C. § 499c(b) 

18 For a general study of this problem, see CHAMBERLAIN, DowLinc & Hays, THE 
JupictaL FunctTIoN IN FEDERAL ADMINISTRATIVE AGENCIES (1942). 

19 “Produce” is the trade term for “Perishable Agricultural Commodities” defined 
in the Act as: “any of the following, whether or not frozen or packed in ice: 
Fresh fruits and fresh vegetables of rom | kind and character; and cherries in 
brine. . . .£” 54 Stat. 696 (1940), 7 U.S.C. §499a(4)(A) (B) (1958). 


20 Dep’t of Agriculture Press Release No. 1885-58, July 1, 1958. 
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service organization, rather than a regulatory organization.” It was 
probably the fact that the whole Department of Agriculture was 
originally conceived as a governmental service rather than as a regula- 
tory body that enabled the Fruit and Vegetable Division to pro- 
pose as a topic of its Industry Conference in June 1958, the question 
whether the produce industry still needed a regulatory law at all. 
This was, of course, a loaded question. It is fairly obvious that if 
federal regulation were taken away there would be no regulation at 
all, and everybody agrees that many of the reasons for the enactment 
of the PACA in 1930 still potentially exist in the fiercely competitive 
and violently fluctuating produce business. This was the Depart- 
ment’s way of beginning the Conference with a ringing endorsement 
of the Act.”” 

The administration of the PACA began under a couple of men 
who were universally respected by the industry, and who made them- 
selves available for consultation at any time, on any question per- 
taining to a produce deal. This tradition has been built up and 
continued by the present administration. When any produce men’s 
convention is held, such as that of the Western Packers and Canners 
Association, the association will often procure office space for mem- 
bers of the Fruit and Vegetable Division precisely for the purpose 
of enabling the members to avail themselves of the advice and media- 
tion of the members of the Department. In addition, the Division 
will hold “clinics” at various markets to inform the dealers of latest 
developments and to give advice, counsel, and mediation service. In 
October 1957, PACA-Marketing Clinics were conducted at Weslaco, 
Laredo, and Hereford, in Texas; and in April 1958, a similar clinic was 
held for the terminal market dealers at Atlanta, Georgia.** The De- 
partment would appear to think that meetings of this type improve 
relations between the Department and the produce industry, and 
afford those attending a better opportunity to learn and understand 
the programs and procedures of the Regulatory Branch, Fruit and 
Vegetable Division. 

The Department of Agriculture is organized into Offices and Serv- 


21 Even the Regulatory Branch spends a good deal of time in “educational” work 
in the industry. The 1958 Annual Progress Report lists about twenty conventions 
attended by the personnel. 

22 “Industry spokesmen emphasized their views that the PAC Act is needed as 
much today as it was when enacted 28 years ago.” Dep’t of Agriculture Press Re- 
lease, supra note 20. 

23 The Chief of the Branch was in attendance at these clinics himself. 
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ices. This study deals with the Office of the Secretary, under whom 
is placed the Judicial Officer in charge of writing the Secretary’s 
quasi-judicial opinions; the Office of General Counsel, which has a 
PACA Division charged with developing the facts and law for the 
Secretary’s decisions; and the Agricultural Marketing Service, Fruit 
and Vegetable Division, which is charged with the administration of 
the Perishable Agricultural Commodities Act of 1930 and other 
statutes. 

The Fruit and Vegetable Division has a Regulatory Branch which 
carries out the regulatory provisions of the Acts administered by the 
Division. The Director of the Division is in Washington, D.C. and 
there are Deputy Directors in the markets of Chicago, Fort Worth, 
Los Angeles, Winter Haven (Fla.), and New York City. The Direc- 
tors (and the Deputies) generally preside over the produce markets in 
those large market areas, and through assistants handle other smaller 
markets. Their primary function is service, which is exemplified by 
the detailed reports sent to the industry on growing, marketing, and 
transportation conditions.” It is important to realize that the Depart- 
ment attempts to co-ordinate all its services, for the Secretary may, 
as will be seen later, take official notice of any publication of his 
Department. These publications—daily, weekly, monthly, annually, 
occasionally—set out the findings of the Secretary on everything 
from how to make a cake to how to bring a complaint under the 
PACA. Actually, the Secretary would have to have the wisdom of 
Solomon, the perseverance of Hercules, and the lifetimes of the 
patriarchs to know all the things he knows officially.” But his ad- 
ministration works under that fiction, and does a fairly creditable 
job. 

Mr. J. J. Dimond, the present Chief of the Regulatory Branch of 
the Fruit and Vegetable Division, contributed an article to one of 
the Secretary’s publications, The Agricultural Situation, about four 


24For an organizational chart of the Department of Agriculture and an explana- 
tion thereof, see: HousE ComMM. oN GOVERNMENT OPERATIONS, 85th Conc., 1st SEss., 
SuRvVEY AND STUDY OF ADMINISTRATIVE ORGANIZATION, PROCEDURE, AND PRACTICE 
IN THE FEDERAL AGENCIES BY THE COMMITTEE ON GOVERNMENT OPERATIONS : AGENCY 
RESPONSE TO QUESTIONNAIRE: Part 1—DEPARTMENT OF AGRICULTURE 14 (Comm. 
Print 1957). 


25In S. N. Beard Company, 9 Agri. Dec. 893 (1950), the Secretary took judicial 
notice of both his standards for bunched carrots. In the same case quotations ap- 
pearing in Federal-State Market News Service, published by the Agriculture De- 
an were used to fix the amount of damages. 


26 On this problem generally see, 2 Davis, ADMINISTRATIVE LAW TREATISE, Ch. 
15, “Official Notice” (1958). 








THE GEORGE WASHINGTON LAW REVIEW 





726 





years ago, giving in ordinary non-legal language the procedures for 
bringing up a claim before the Secretary under the PACA.” The 
tone of the article, which I shall attempt to reproduce in abridging it, 
is that of a sympathetic administrator, and shows how the Department 
feels about complaints in their initial stages. 

“Have you ever had trouble getting paid for produce you shipped?” 
the article begins. Suppose a farmer producing fruits and vegetables 
has shipped a carload of produce across country to a dealer at a 
distant terminal market. The produce was to be sold by the dealer 
for the account of the shipper, with the shipper agreeing to pay the 
transportation and the dealer’s selling commission. At the time of 
the shipment the produce was of good quality as per agreement, 
and it arrived in good condition. “You already have an investment 
of several hundred dollars. But you are in no position to keep tab 
on the merchant hundreds and thousands of miles away to whom you 
have entrusted your merchandise.” 8 

Mr. Dimond advised the farmer to wait a reasonable length of 
time for an accounting and for the share from the sale of the produce. 
When some time has elapsed and there has been no accounting, the 
farmer is to wire, phone, or write letters to the dealer. If there is 
still no answer, the farmer is pictured in a quandary, finding that 
court action will probably cost more than the farmer could hope 
to recover. But there is a remedy. “There is no reason why you 
should be bilked on a transaction of this type. And generally speak- 
ing there is no reason to pay additional money to recover what is 
justly yours.” *° 

The Regulatory Branch of the Fruit and Vegetable Division is 
the place to contact. A phone call to one of the offices of the Regula- 
tory Branch is sufficient to get advice, without charge, on the 
farmer’s rights and liabilities in connection with the transaction. Mr. 
Dimond says: 

































Though the title of the act may sound formidable and the pro- 





27 Dimond, Fruit and Vegetable Growers Protected by the Perishables Act, 39 
Agricultural Situation, p. 13 (August, 1955). 

28 The same sympathetic tone is detectable in Childress, Do you Know Who Is 
Required to Be Licensed Under the Perishable Agricultural Commodities Act? 
What Protection Do Growers and Handlers Have Under the Act?. 84 Market 
Growers Journal, p. 5 (September, 1955). At the time of writing that article Mr. 
Childress was a member of the Regulatory Branch. 

29 The Dimond and Childress articles indicate why there is not likely to be any 
forum shopping on the part of complainants. 
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visions of the act are couched in a legal terminology, the activities 
of the Department’s Regulatory Branch for fruits and vegetables 
are strictly down to earth. Speedy action is taken on complaints 
filed with the branch; investigations are a part of a normal day’s 
business . . . . The Branch is always on the lookout for persons 
engaging in unfair practices in buying and selling fruits and 
vegetables.%° 


The Regulatory Branch will advise the farmer to submit his 
entire file of papers on the deal to them. As soon as the papers and 
the statement of complaint are in, the PACA office of the Agri- 
cultural Marketing Service goes into action. The dealer against whom 
the complaint is filed is given notice of the nature of the complaint, 
and is given an opportunity to make satisfactory adjustments. An 
investigator will be assigned the complaint, and he assembles the 
records with the help of both the complainant and the respondent. 
And finally, if a formal complaint is filed, a copy of the investiga- 
tion report is sent to the complainant and to the respondent. 

The Rules of the Office of the Secretary provide that records 
in adjudications and formal rule-making proceedings be made available 
to interested persons at the Office of the General Counsel, Depart- 
ment of Agriculture.**An examination of these records uniformly 
showed that the informal process, at least in the cases that later 
reached a formal stage, was calculated to make a record that would 
bear scrutiny for proper notice of complaint and for probable cause 
in the complaint. It has been suggested that the Department promul- 
gate a rule that it will not look into a case on which it has received 
any complaint not accompanied by the documents required for 
proof of a violation. It seems that the industry would prefer to 
have the Department look into all complaints, and then advise the 
complainant of the situation if the complainant does not have proper 
written proof to substantiate his claims.” 

There is one problem that was mentioned in interviews with mem- 
bers of the industry regarding the alleged practice of unwarranted 
rejection of produce by large chain stores and other large buyers. 
Usually PACA complaints are not filed against such buyers, and 


80 Supra note 27, at 13. 

817 C.F.R. § 1.4 (1959). 

82 Qwing to membership practice, the members of the industry have a bit 
of sympathy for dealers who do not have writings to prove their deals. But they 
have even more sympathy for the licensee who cannot get discovery p' i 
to obtain records of the complainants. 
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consequently it would appear that big buyers and chains may be 
getting away with rejecting shipments when they do not want them, 
but that small buyers have to take shipments in similar circumstances 
or have complaints filed against them under PACA. When parties 
do not complain to the Department about rejections, the Depart- 
ment has no specific basis for knowing of the alleged violation, and, 
ordinarily, will not enter the matter even informally. Members of 
the industry thought that complaints and threatened complaints 
against large buyers are practically non-existent because the individual 
shipper or terminal market operator believes that he cannot take the 
risk of alienating such customers though he might be successful 
in forcing them to accept the particular shipment in question. Con- 
sideration will be given to a rule for this sort of case in the recom- 
mendations later in this article. 

The informal proceedings of the Department are based on section 
499 g (a): 


If after a hearing on a complaint made by any person . . ., or 
upon failure of the party complained against to answer a com- 
plaint duly served within the time prescribed . . ., and the Secre- 
tary determines that the commission merchant, dealer or broker 
has violated any provision of section 499b of this title, he shall, 
unless the offender has already made reparation to the person com- 
plaining, determine the amount of damage . . . and shall make an 
order directing the offender to pay to such person complaining 
such amount on or before the date fixed by the order.** 


The informal proceedings generally follow the outlines of Mr. 
Dimond’s article cited above. They consist typically of a letter 
from the Director or Deputy Director of the Division, to the person 
accused of an unjustified rejection, and a careful consideration of his 
reply. The complainant has to furnish to the Director the record 
(usually photostatic copies) of the correspondence involved, the 
sales slips, bills of lading, invoices, and of any other relevant docu- 
ments. The respondent is asked to furnish the originals or copies 
of any writing he may have in connection with the transaction. The 
Department will also communicate with parties not involved in the 
complaint to verify prices reported or credits granted by the par- 

8352 Stat. 953 (1938), 7 U.S.C. § 499g(a) (1958). The italicized part of the 


statute is considered authority to proceed in an informal way toward amicable 
settlements. 
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ticipants in connection with consigned shipments. This leads to 
the problem of the extent of an investigation. 

Should the Department go into the other transactions of a licensee 
against whom a complaint has been filed, or should it confine its 
investigation to the matter complained about? Generally, if there 
is just a question of a single sale to a dealer, there would not be much 
point in going into his complete records. But where a broker or 
dealer is selling on consignment or under a joint account and fails to 
account for the proceeds, there can be danger of great pecuniary loss 
to a number of unsuspecting sellers. Some produce men have said 
that once a violation of the provision requiring prompt accounting 
on consigned shipments has been discovered, the Department ought 
to examine the records of such respondents as thoroughly as possible 
to develop all the facts, for a complete investigation would show the 
extent of the respondent’s violations. In other words, when a person 
has been doing business on credit it is important for the creditors 
to know if their investment is risky, and how risky it is.** Some 
Department officials seem to feel that such investigations are necessary 
for effective enforcement of the Act. 

It should be mentioned that one of the Department’s weapons of 
enforcement is that of suspension or revocation of license to operate 
under the Act.*® This weapon is used mainly as a threat, for even a 
suspension means that the commission man, dealer or broker is quite 
effectively put out of business. However, during fiscal 1959 of the 
24,955 licenses in effect only four licenses were revoked.** 


The revocation of a license is a formal matter and may only be done 
for cause. This question brings us to the matter of the formal pro- 
ceedings under the reparations section of the Act, for the main 
reason for revoking a license is several repeated violations of the Act, 
and/or repeated failures to pay reparations awarded by the Sec- 
retary.** 

But before going on to the formal proceedings the process of 
arbitration should be mentioned. Arbitration, like the informal pro- 


84 See, e¢.g., the sad tale in Lake Shore Growers Cooperative, 17 Agri. Dec. 199 
(1958). 

85 The suspension or revocation of license is the main weapon mentioned by Mr. 
Dimond. Dimond, supra note 27. 

86 ANNUAL Procress Report 1959 at 8. 

87 There is also a provision that the license is suspended until the recipient of a 


a order pays the ordered amount. 50 Stat. 729 (1937), 7 U.S.C. § 499g(d) 
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ceedings themselves, has no explicit authorization in the Act. The 
arbitration process is also skipped in the regulations under the Act, 
but it is well known to the administrators. Arbitration puts the case 
completely in the hands of the administrators, and the agreement form 
to be signed is designed to keep the case out of court and away 
from the technicalities of law.** 

The writer has been unable to find any settled rules for the arbitra- 
tion procedure by questioning lawyers (who would not consent to 
arbitration), members of the industry, and members of the Depart- 
ment’s legal staff. The arbitrator, apparently, is always some member 
of the administrative staff. The one case on the subject*® has not 
questioned the arbitration; it only held that the lower court would 
have to follow the arbitration award unless it was manifestly er- 
roneous. The litigants had agreed to the arbitration as per an agree- 
ment form printed by the Department. The Municipal Court of Ap- 
peals for the District of Columbia held that the arbitration was like 
any other arbitration, and it could be set aside only “for such reasons 
as are sufficient in other courts: for exceeding the power conferred by 
the submission, for manifest mistake of law, for fraud and for all the 
reasons on which awards are set aside in the court of law or 
chancery.” *° Thus the arbitration seems to be only an ordinary 
commercial arbitration conducted by the members of the regulatory 
division. While the informal proceedings seem to aim at this result, 
the members of the industry seem to prefer the ordinary formal 
procedure before the Secretary. 

The formal procedure has the advantage of being set out in the 
statute as the ordinary remedy when the parties prefer not to go 
to the state or, in appropriate cases, the federal courts for ordinary 
contract remedies. While those courts are open to the litigants, it 
appears that the members of the industry prefer the Secretary’s pro- 
cedure. This is the sort of practical result of administrative law that 
Mr. Brown speaks of in his article, Administrative Commissions and 
the Judicial Power.** For all practical purposes the remedy taken 
by the complainants against licensees under the Act is the Secre- 


38 The formula used is simply: “The undersigned agrees to accept as final and 
comply with arbitration rendered by your office in the matter of a disagreement 


with involving ..._-.” 


39 Mancuso v. L. Gillarde Co., 61 A.2d 677 (D.C. Mun. Ct. App. 1948). 
40 Td. at 679. 
4119 Minn. L. Rev. 261 (1935). 
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tary’s procedure—informal, when that is sufficient, and formal where 
the informal procedure has failed.“ 

To sum up: The informal proceeding is instituted by any in- 
terested person desiring to complain of any violation of any pro- 
vision of the Act by a licensee. The complainant files his complaint 
by telegram, letter, or by a simple statement of facts, setting forth 
the essential details of the transaction complained of.** The informal 
complaint should contain the name and address of each person and of 
the agent, if any, representing him in the transaction involved; the 
quantity and quality or grade of each kind of produce shipped; 
date of shipment; car initial and number, if a freight car is in- 
involved; the shipping and destination point; the details of the sale 
or transaction; the amount of damages claimed.“ The Department 
will help develop these details, but it will not proceed without a 
certain minimum of tangible or written evidence. When the com- 
plaint is reduced to writing, the Department will look for attached 
exhibits including shipping documents, letters, telegrams, invoices, 
manifests, inspection certificates, accounts sales, and the like. 

To aid the investigator in developing the material facts, the Agri- 
cultural Marketing Service has produced two volumes of Digest of 
Decisions of the Secretary of Agriculture under the Perishable Agri- 
cultural Commodities Act designed to help the administrator properly 
and consistently to interpret the statute and the regulations in the man- 
ner insisted upon by the Judicial Officer of the Secretary.** Thus the 
investigator has a quasi-legal research tool to help him find the 
proper law and to develop the proper facts. The use of the Digest 
also helps the investigator or Director to convince the complainant 
or the respondent that there is or is not a case presented by the facts. 


If the investigation discloses that no violation of the Act has 
occurred, the Department takes no further action, and the person 


42 Actually there has been some complaint that the Department in its desire to solve 
all complaints informally, allows the respondent too much time in delays before the 
complainant is advised to make his complaint formal. 

437 C.F.R. § 47.3(2) (1959). 

447 C.F.R. § 47.3(2) (i-viii) (1959). 


45 These digests are not completely accurate, for they tend to make the cases say what 
the administrators want them to say. But they are useful. They are not generally 
available, but are given to libraries that request them. 

46 There are copies of Agriculture Decisions in many administrative offices of the 
Department. Whether investigators check the Digest reference against the case or 


not is unknown; some have said in interviews with the author that they did as a 
general practice. 
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filing the informal complaint is so informed.“ If the Department 
thinks there has been a violation, the Director, “in an effort to effect 
an amicable or informal adjustment of the matter,” is supposed to 
give written notice to the person complained against of the facts 
concerning the complaint made, and is directed to afford the person 
an opportunity, within a reasonable time fixed by the Director, to 
demonstrate or achieve compliance with the proper requirements of 
the Act and the regulations promulgated thereunder.** The letters 
indicate that the Secretary deems a period of twenty days as a 
reasonable time within which to achieve a settlement or compliance. 

In the event of non-compliance the complainant is advised by the 
Department to make out a formal complaint.” It should oted 
that if the investigation fails to convince the investigator that there 
very likely has been a violation, the Department washes its hands of 
the case unless the complainant can bring forward more evidence. 
This action does not preclude the complainant from taking any action 
his lawyer deems wise in a court of proper jurisdiction, but it could 
quite effectively cut off the remedy afforded by the Secretary’s 
formal proceedings.” However, the Department does not work 
that way. The complainant may, and on occasion does, file a formal 
complaint with the Secretary and avails himself of the remedy on 
his own initiative. The Department takes the position that such is 
his privilege. 

There are certain advantages in substantive law in trying the case 
under the Secretary’s rules, but if there has been any “forum shop- 
ping” on this account it has escaped my observation. The members 
of the trade interviewed think that the Department knows its rules 
best, and they are likely to get a decision in accordance with the 
understandings of trade. 


III. Format Proceepincs 


If the procedure just outlined fails to effect an amicable or informal 
adjustment and indicates the probability of a violation of the Act, 
the person filing the informal complaint may, if further proceedings 

477 C.F.R. $ 47.3(3) (b) (1) (1959). 
487 C.F.R. § 47.3(3) (b) (2) (1959). 
497 C.F.R. $47.6(a) (1959). 


50 The way the regulations are phrased seems to invite this result. “If such 
be egy: se eet may? _ J Sarl of the act has occurred, no further 


shall id the informal complaint shall be so in- 
formed.” 7 CER 47°33) (b) 4) Cl T1959)" 
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are desired, file with the Regulatory Branch of the Fruit and Vege- 
table Division of the Agricultural Marketing Service a formal com- 
plaint setting forth the information and accompanied by the papers 
used in the informal complaint, together with a statement of the 
amount of damages claimed, the basis therefore, and the methods 
of their determination." It is fairly easy for the Department to keep 
track of the respondents in the cases that come before it, for to be a 
respondent in a case one has to be a licensee under the PACA; con- 
sequently the Department has the correct name and address. The 
name and address of the complainant must also be given before the 
Department will investigate a complaint. 

The complaint, to be sufficient basis for an award by the Secre- 
tary, must allege facts which established the jurisdiction of the 
Secretary over the controversy and which will substantiate an 
award if the award is to be given. The Ninth Circuit laid down 
several rules for sufficiency of complaint to uphold an order of the 
Secretary for reparations in Iwata v. Western Fruit Growers, Inc.™ 
There the complaint alleged that the action was brought under the 
provisions of the Perishable Agricultural Commodities Act of June 
10, 1930, and that the district court had jurisdiction by reason of 
the Act. No other ground of jurisdiction was asserted. The court 
held that the complaint should give the grounds for jurisdiction, 
e.g., the respondent was a licensee or was eligible for a license under 
the Act, and that there was a transaction of produce in interstate 
commerce. Moreover, the charge should be stated clearly; in /wata 
the complaint merely charged the defendant with nonpayment, which 
did not constitute failure to account truly and correctly within the 
meaning of the Act. The Court said: 


517 C.F.R. § 47.6(a) (1959). 


52 There is a possibility that a respondent will not receive personal notice of the 
proceeding against him. For if the registered mail is refused or returned unde- 
livered, the Secretary may send a notice by regular mail to the same address and use 
the certificate of the person who mailed the same matter by regular mail as a proof 
of service. If the respondent refuses to accept the complaint, it would appear that 
the Department should serve him by United States Marshal. If there had been a 
mistake in the address, the regular mail is hardly calculated to remedy that mistake 
and is not likely to make the service personal. Examination of the files did not 
reveal any abuse of service by regular mail. However, that does not necessarily 
indicate that the provision is not needed. When the provision is such that abuse is 
possible or that its need is questionable, it should be changed on the grounds that 
it is either dangerous or mere surplusage. The statute (48 Stat. 586-87 (1934) , 
7 U.S.C. § 499f(c) (1958) ) requires service “by registered mail or 
and it seems that “or otherwise” should be interpreted as meaning some other method 
equally or better calculated to achieve the aim of giving notice. 

58 90 F.2d 575 (9th Cir. 1937). 
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Since the complaint in this action does not allege that appellee was 
a commission merchant, dealer, or broker, or that the transaction 
between the appellant and the appellee was a transaction in inter- 
state or foreign commerce, or that appellee has failed or refused 
truly and correctly to account promptly to appellant in respect 
of that transaction, or that appellee has in any other respect violated 
Section 2 of the Perishable Agricultural Commodities Act, we 
must and do assume that the complaint filed with the Department 
was equally defective, and that no valid reparation order was or 
could be predicated thereon.® 


The Department makes quite sure that its complaints include the 
basis for jurisdiction, and that the charges are clear. Amendments are 
rather freely admitted as long as they do not prejudice the respondent 
by referring to events occurring prior to the PACA statute of 
limitations.™® 


The limitation section reads: “Any person complaining of any 
violation of any provision of section 499b of this title by any... 
[licensee] . . . may, at any time within nine months after the cause 
of action accrues, apply to the Secretary by petition... .” The 


nine-month limitation applies to the informal proceedings and does 
not mean that the formal proceeding must be brought within that 
time.*? 

The respondent is customarily given twenty days to answer the 
complaint, and this he may do in a letter in triplicate which contains: 
(1) a precise statement of the facts which constitute the grounds of 
defense, including any set-off or counterclaim, and specifically admits, 
denies, or explains each of the allegations of the complaint, unless 
he is without knowledge, in which case he must so state; or (2) a 
statement that the respondent admits all of the allegations of the 
complaint; or (3) a statement containing an admission of liability in 
an amount less than that alleged in the complaint, and a denial of 


54 Id. at 578. 


5546 Stat. 534 (1930), 7 U.S.C. §499f(a) (1958). The period is nine months 
after the cause occurred. 


56 Ibid. 

57 Schoenburg, 14 Agri. Dec. 380 (1955) : “It is well established that only the filing 
of an informal complaint within the nine-month period prescribed by the act is neces- 
sary to invoke the jurisdiction of the Secretary. If the informal complaint is filed 
within that period, the formal complaint may be filed after the nine months have ex- 
pired. The Auster Co., 8 Agri. Dec. 798 (1949).” 

The same effect is had when the licensee files a counterclaim against a licensee 
complainant. Anonymous, 8 Agri. Dec. 403 (1949). 
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liability as to the remaining amount. The respondent may waive the 
hearing in his answer. 

Failure to file an answer within the time prescribed constitutes a 
waiver of hearing and an admission of the facts alleged in the com- 
plaint.™ If the facts deemed admitted are considered insufficient to 
support the amount of reparations sought, the proceedings continue 
only on the question of damages. The one who makes this decision 
on the sufficiency or insufficiency of the answer is the Judicial Officer 
of the Department. 

The amendment of complaints and of answers is rather freely 
permitted by application to the Hearing Officer, for the whole pro- 
ceeding is subject to an appeal in the form of a trial de novo in the 
appropriate federal district court. The Judicial Officer has freely 
permitted amendments so that the litigants can have all the issues de- 
cided without the necessity of re-hearings or of appeals to the district 
court.™ 


As soon as the pleadings in the reparations proceedings have been 
filed, or at the time that the answer to the complaint is due, all the 
files of the case are transferred from the Fruit and Vegetable Branch 


to the Office of the Hearing Clerk. At that point the case becomes a 
charge of the Office of the General Counsel for the Department, and 
an Officer in Charge of the case is appointed. This officer is not 
one of the regular hearing examiners from the Office of Hearing 
Examiner, but is usually a member of the General Counsel’s staff 
in Washington or a member of the staff of the Regional Counsel, 
whichever may be the more convenient.® 

The complainant may be any person who has been injured by 


587 C.F.R. $ 47.8(b) (3) (1959). 


59 A default in the filing of an answer required or authorized under the regulation 
may be set aside and the party in default allowed ten days within which to file an 
answer by the examiner or by the Judicial Officer upon a motion made within a 
reasonable time after the time for filing the answer has expired if, in the judgment of 
the examiner or the Judicial Officer, there is a good reason for granting such relief. 
7 C.F.R. § 47.25(e) (1959). This rather vague standard for re-opening a defaulted 
case is probably justified by the failure to receive notice, or some other reason 
that is important to the Secretary’s jurisdiction. Aroostook Growers, Inc., 14 Agri. 
Dec. 759, 787 (1955), reopened after default, 15 Agri. Dec. 1331 (1956). 

607 C.F.R. § 47.8(c) (1959). 

61 This duty is usually delegated to the presiding officer. 

62 Charles R. Allen, Inc., 15 Agri. Dec. 388 (1956). 

€3 Since the hearings under the PACA do not come within the Administrative 
Procedure Act, the custom has been introduced of having a member of the General 
cen tn PACA section hear any oral arguments and preside over the case 
generally. 
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the alleged infraction of the Act. He may not be a party to any 
disciplinary proceeding which may be instituted as a result of the 
informal complaint, and this latter class may not have any status in 
the proceeding except possibly as witnesses under subpoena.™ 

The respondent, on the other hand, must be a licensee under the 
Act or someone who is required to be a licensee but is not. If a pro- 
duce dealer is supposed to be a licensee but through ignorance or some 
other just cause he has not obtained his license, he will be allowed to 
obtain a license—possibly on the payment of a fine for his previous 
illegal operation.® The respondent, however, is not on an equal foot- 
ing with the complainant unless the complainant is also a licensee 
under the Act. The Secretary does not have jurisdiction to decide 
counterclaims where the complainant—the respondent on the counter- 
claim—is not within his jurisdiction as a licensee. Presumably the non- 
licensee cannot commit an unfair practice prohibited by the Act, for 
he is, of course, neither a commission man, a dealer, nor a broker 
in the interstate commerce in produce. The Act had as its object 
the suppression of unfair practices by a licensee, and hence such 
practices by a non-licensee are beyond the scope of the Act. The 
Secretary seems to be acting properly in denying such counterclaims 
a hearing, for he is not charged with all the offenses that may be com- 
mitted by produce men, but only those forbidden by section 499b 
and committed by licensees. Occasionally, this results in unequal 
treatment, but it must be conceded that the Congress intended a cer- 
tain amount of inequality in procedure, which it thought was 
balanced by the needs of the absent seller.* 

In this sort of proceeding intervention by other parties is pre- 
cluded except to the extent that the examiner or hearing officer 
determines that a person shows a substantial interest in the outcome 
of the proceeding. Such an intervenor is permitted to file a brief and 
to be heard in oral argument.® 


The officer in charge is generally the hearing officer and is ad- 
dressed as “Mr. Examiner.” © As officer in charge, he has charge of 
all the orders, rulings, and motions in the case; he grants stays and 


647 C.F.R. §§ 47.3(1) 47.3(3) (c) (1959). 

65 Long Island Produce & Fertilizer Company, 10 Agri. Dec. 1125 (1951). 
66 Provision is made only for payment of reparations by licensees. 

67 S. Rep. No. 6, 71st Cong., Ist Sess. (1929). 

687 C.F.R. § 47.12 (1959). 

697 C.F.R. § 47.11 (1959). 
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continuances, gives orders for depositions, and generally conducts 
the formal proceeding up to the filing of a “Proposed Order” with 
the Judicial Officer.”® 


Since the parties need not be represented by counsel, and, in fact, 
often are not so represented, the hearing officer has to see to it that 
the proceeding is conducted as fairly as possible where both parties 
are ignorant, and maybe even suspicious, of legal terms and pro- 
cedures. His job is to build a record and to insist that proper proof 
be presented, and, in so far as possible, incompetent evidence be ex- 
cluded.” 

To develop the case fully, the hearing officer has power to subpoena 
or to grant subpoenas either to the complainant or to the respondent.” 
And he may “do all acts and take all measures necessary for the 
maintenance of order at the hearing and for the efficient conduct of 
the proceeding.” 


One of the things the examiner or hearing officer may do is to 
conduct a pre-hearing conference when it seems to him that such 
procedure will expedite the proceeding. This he may do at any time 
prior to or during the course of the oral hearing, requesting the 
parties or their counsel to appear to consider the simplification of 
issues, the necessity or desirability of amendments to pleadings, the 
possibility of obtaining stipulations of fact and of documents which 
will avoid unnecessary proof, the limitation of the number of expert 
or other witnesses, or such other matters as may expedite and aid in 
the disposition of the proceeding.* Often, perhaps even customarily 
when the parties live at great distance from each other, this hearing 
is scheduled immediately before the oral hearing.”* When there is 
no oral hearing or for some other good reason such a conference is 
impracticable, the examiner may request the parties to correspond 
with him for the purpose of accomplishing any of the objects for 
which a pre-hearing conference is normally held. The examiner in 
that case forwards copies of letters and documents to the parties as 
the circumstances require. This correspondence is not part of the 


10 Ibid. 

71 This task is very difficult when one of the parties is not represented by counsel. 
127 C.F.R. § 47.11(c) (4) (1959). 

787 C.F.R. § 47.11(c) (9) (1959). 

747 C.F.R. § 47.14 (1959). 


@ For pom pred reasons the best time for such a pre-trial conference is immediately 
before the oral h 





738 THE GEORGE WASHINGTON LAW REVIEW 


record, but the examiner submits as part of the record a written 
summary where any agreement is reached.“® 


The Secretary is allowed to make regulations as to the books and 
records which the licensees have to keep under the Act.” Bills of 
lading, diversion orders, paid freight and other bills, car manifests, 
express receipts, confirmations and memorandums of sales, letter 
and wire correspondence, inspection certificates, invoices on pur- 
chases, receiving records, sales tickets, copies of statements, bills 
of sales to customers, accounts of sales, papers relating to loss and 
damage claims against carriers, records as to reconditioning, shrinkage 
and dumping, daily inventories by lots, a consolidated record of all 
rebates and allowances made or received in connection with shipments 
handled for the account of another, an itemized daily record of cash 
receipts, ledger records in which sales as shown by sales tickets 
can be verified, and all other pertinent papers relating to the ship- 
ment handling, delivery and sale of each lot of produce must be 
preserved for a period of at least two years."* These records are 
required to be stored in an orderly manner and in keeping with sound 
business practices. They must be filed in order of dates, by serial 
numbers, alphabetically or by any other proper methods which will 
enable the licensee to promptly locate and produce the records. 
Moreover, every licensee must permit any duly authorized representa- 
tive of the Department to enter his place of business during business 
hours and inspect such accounts, records and so on, as may be 
material in the investigation of complaints under the Act.” A licensee 
who will not permit such inspection will be subject to suspension of 
his license. 

Regulations, such as those summarized above, make available to 
the hearing officer anything the licensee may have that would be 
material to the disposition of a reparations case. Normally, he need 
not resort to subpoena; a telephone call or a wire to the nearest 
representative of the Department will get him what he needs by 
return mail.** 

One other point should be mentioned before coming to the actual 


767 C.F.R. § 47.14 (1959). 

77 46 Stat. 535 (1930), 7 U.S.C. § 499 i (1958). 

787 C.F.R. § 46.19 (1959). 

797 C.F.R. § 46.20 (1959). 

80 46 Stat. 535 (1930), 7 U.S.C. § 499i (1958). 

81 Such is the reported experience of presiding officers. 
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hearing process and the process of decision, and that is the question 
of the Department’s inspection service, which plays an important 
role in determining questions of quality of produce involved in a 
transaction. It has been found possible to grade and to establish 
standards for all sorts of fresh vegetables and fruits. The standards 
have been published and agreed upon by the industry and the Depart- 
ment. The inspectors have been chosen after passing rigid tests as to 
their ability to judge between the different grades and standards 
in products. If the first inspection is not satisfactory, the person 
asking for the inspection may have an “appeal inspection,” for 
which there is a standard form of request.*? The Department’s stand- 
ards for apples, bunched beets, freshly shelled lima beans, husked 
corn on the cob, and the like are objective, and the chances of 
error on the part of the inspectors is remarkably small.** Standards 
differ, in proper circumstances, for different times of the year. There 
is a set of standards for “summer and fall” pears, and another set 
for “winter” pears.** Occasionally, a trade magazine will ask for 
different standards in the interests of the trade. This aspect of the 
service gives a person a great deal of confidence in the Secretary’s 
reparations decision based thereon. Actually, the Secretary’s in- 
spections are rarely if ever challenged in reparation proceedings.™ 

With misunderstanding substantially eliminated as to the meaning 
of many of the trade terms, with an inspection system furnishing 
written reports concerning the quality and condition of produce, 
and with the Secretary’s requirement that licensees keep their records 
for a period of at least two years, judgment can very often be given 
without the necessity of having an oral hearing. These same facts 
justify the statutory provision eliminating the oral hearing in cases 
involving $500 or less.** 

The Secretary’s regulations provide that whenever it appears to 
the examiner who is assigned to a proceeding that the proof may be 
fairly and adequately presented by use of the “informal” procedure 
provided in this section, he is to suggest to the parties that they con- 


827 C.F.R. § 51.24 (1959). 


_ 88The dealers and Department employees are unanimous in this regard. The 
inspector’s word is usually final unless there is extraordinary reason to think other- 
wise; only then is the appeal inspection taken. 

847 C.F.R. § 51.1260-1321 (1959). 


! 85 Certainly none is to be found in the Agriculture Decisions. Many of the 
“private” inspection services use mostly ex-Department employees. 
86 48 Stat. 586 (1934), 7 U.S.C. $ 499f(c) (1958). 
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sent to the use of such procedure.** The respondent may waive an 
oral hearing in his answer.** The request for the shortened procedure 
need not originate with the examiner; any party may address a 
request to the examiner asking that the shortened procedure be used. 
When the examiner does suggest the shortened procedure, he is to 
set a period of time in which the parties may indicate their consent 
to the suggestion. Usually the period is a maximum of 15 days, at 
the end of which time the examiner notifies the parties that the 
shortened procedure will or will not be used. All these requests, 
suggestions, notices, and answers are to be filed with the hearing 
clerk of the Department and become a part of the PACA docket.” 


In the shortened form the complainant may file an opening state- 
ment and such depositions as he has applied for, or he may simply file 
the depositions in lieu of an opening statement. Within ten days 
after receiving the opening statement or deposition, the respondent is 
to put in any requests he has for orders for depositions and within 
five more days he must have his answering statement of facts filed 
with the hearing clerk. These statements may be accompanied by 
supporting documents or other evidence, and the hearing clerk sends 
copies to the opposing party. Normally, the shortened procedure is 
ended with the reply of complainant to the respondent’s answering 
statement. At this point the hearing examiner files with the hearing 
clerk a notice that the parties may file proposed findings of fact, 
conclusions, and orders within ten days after service of such notice. 
Upon the expiration of the date set for the filing of proposed findings, 
the examiner is to prepare his report, and the same procedure is 
followed, as will be outlined, for the conclusion of the more formal 
oral hearings.** 

One can guess from the description of the shortened form of 
formal®® proceeding that it will be quicker and less drawn out than 
an oral hearing which may take months to arrange. The members 
of the trade seem to think that the shortened form is preferable. At 
the June 1958 PACA Conference in Washington, the industry repre- 


877 C.F.R. § 47.3(b) (2) (1959). 

887 C.F.R. § 47.8(b) (1959). 

897 C.F.R. § 47.10 (1959). 

907 C.F.R. § 47.20(k) (1959). 

91 Tbid. 

92 These hearings or proceedings are “informal” only in the sense that there is no 
hearing involved. The better term would be “shortened” proceedings. 








} no 
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sentatives were unanimous in their affirmative answer to the question 
whether the Department should continue to follow the shortened 
procedure wherever possible.** The only criticism relating to formal 
procedures that the industry offered in that conference was that it 
takes too long to get a decision from the time that a formal complaint 
is filed. During 1957 when the Department settled some 208 formal 
complaints, the average time from formal complaint to decision was 
thirteen months.** When the delays that often occur in the negotia- 
tions in the informal stage are added to the period of time taken by 
the formal procedure, the total elapsed time can be around two years. 


Of all the elements in the formal proceeding, the oral hearing 
usually takes the most time. The members of the industry suggested 
at the conference that the $500 limit be raised to about $1500. It was 
recalled that the limit of $500 had been set in 1930 because that 
amount was pretty close to the average price for a carload of produce. 
At the present time the same standard would call for an amount in the 
neighborhood of $1500. The old amount of $500 no longer seems 
realistic.°° The Department figures show that during the past four 
years 33% of the cases on which an oral hearing was requested 
were in the $500-$999 category; 22% in the $1,500-$1,999 category; 
and 34% over $2,000.% These figures tend to show that formal 
proceedings could be speeded up if it were not necessary to hold oral 
hearings on many cases where relatively small amounts of money are 
involved. In view of the relatively easy availability of objective 
records of the facts, an amendment to the Act raising the amount 
of money to $1,500 is recommended. 


In general, the rule of evidence in the formal proceeding is put 
in a negative way: “The examiner shall exclude, insofar as practicable, 
evidence which is immaterial, irrelevant, or unduly repetitious, or 
which is not of the sort upon which responsible persons are ac- 
customed to rely.” ** This rule leaves the matter to the discretion of 
the examiner, but the examiners are usually people who have been 


93 FRUIT AND VEGETABLE Division, Dep’t oF AGRICULTURE, REPORT OF THE CON- 
FERENCE PROCEEDINGS ON PERISHABLE AGRICULTURAL ComMoniTies Act, JUNE 27-28, 
1958, WaAsHINGTON, D.C. 6 (1958). 


9% Jd. at 13. 


%5 Some produce dealers have said that if a claim does not involve more than $200, 
they do not bother with it unless too many such disputes originate with the same 
party 


96 Report OF THE PACA CONFERENCE, supra note 93, at 6. 
977 C.F.R. § 47.15(£) (1) (iii) (1959). 
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trained in law, and must base their orders upon evidence acceptable 
in a court of law. The whole proceeding may be heard de novo 
before a district court, and so the examiner must see to it that there 
is evidence that will stand up under the Federal Rules of Civil 
Procedure.** The examiner may decide not to exclude proffered 
evidence but will accept it with the reservation that he will not con- 
sider it if it is not proper evidence.” All testimony from witnesses 
in oral hearings and upon depositions is under oath or affirmation, 
and is subject to cross-examination.’™ 

If a party objects to the admission or rejection of any evidence or 
to the limitation of the scope of any examination or cross-examination, 
he is supposed to state briefly the grounds for his objections; an 
exception is not necessary. The rulings of the examiner become 
part of the transcript, but this is not necessarily true of any argu- 
ment on the admissibility or non-admissibility of evidence.*** How- 
ever, any offer of proof is to be included in the evidence; it must be 
a brief statement describing the evidence to be offered.’ 

One of the problems of evidence in a hearing is the vast amount 
of facts and data of which the Secretary, in his judicial capacity under 
the PACA, can take official notice. He is entitled to take official 
notice of any publication of any part of the Department of Agri- 
culture and the contents thereof. Whenever a litigant asks that the 
Secretary take official notice of the contents of one of the Depart- 
ment’s publications, he is asked to supply the hearing officer and 
the other party to the litigation with copies.’ When official notice 

98 Alexander Marketing Co. v. Harrisburg Daily Market, 9 F.R.D. 248 (M.D. 
Pa. 1949). 

99 The Department’s doctrine and practice is set out in Goldsby-Evans Produce 
Company, 9 Agri. Dec. 228, 236-7 (1950) : , 

Numerous objections were made by counsel for respondent to the introduction 
of evidence by complainant at the hearing. All of these objections were over- 
ruled. While it may be that some of these objections would have been sustained 
if made in a trial of the action in a court of law, it must be remembered that 
these cases are decided by the Secretary of Agriculture, or his delegate, not 
by the presiding officer who conducts the hearing. The presiding officers are 
expected to resolve any doubt in favor of admissibility of evidence. .. . 
Careful consideration has been given to respondent’s objections. No useful 
purpose would be served by undertaking to discuss each of them. It is 
sufficient to say that we are of the opinion that complainant has sustained the 
burden of proving its contentions by a preponderance of competent evidence 
before us. 

1007 C.F.R. § 47.16(d) (1959). 

1017 C.F.R. § 47.15(f£) (2) (1959). 

1027 C.F.R. §§ 47.15(£) (2) (i), 47.15(f) (8) (1959). 

103 This practice is not explicitly in the rules, except for the copy to be furnished 


the adversary. The practice is for the examiner to require one for himself and one 
for every interested party. 7 C.F.R. §§ 47.15(£) (6) (i), 47.15(£) (7) (1959). 
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is so taken there does not seem to be any objection to the practice. 
However, when the hearing examiner takes official notice of publi- 
cations or regulations of the Department not adverted to by either the 
complainant or respondent, it would seem that there is a problem with 
regard to official notice. This problem will be considered when the 
process of decision-making is taken up later. With regard to the 
official notice taken for use in the formal proceeding, whether oral 
or the shortened form, the regulations of the Secretary are sound 
and they are followed. 


The reparations proceedings under the PACA are not under the 
Administrative Procedure Act, for they are proceedings subject to a 
trial de novo in federal district court.*® Still, because the Secretary’s 
decision is final in so many instances, it is well to examine the formal 
procedures to see whether the elements of a “fair trial” are present. 

The Department has no direct interest in the outcome of the 
case, and the hearing examiners are quite fair and impartial and 
disinterested. Moreover, their work and their proposed orders are 
all reviewed by the Judicial Officer of the Department, who is inde- 
pendent of all but the Secretary. The review by the Judicial Officer 
is really the ultimate judgment in the case; he makes the final order 
from the whole record compiled under the hearing officer, including 
the hearing officer’s recommended order, upon which the litigants 
have the opportunity to submit briefs.’ 


Interviews with four of the General Counsel’s staff indicate that 
the hearing officers work constantly in PACA litigation and build 
up a familiarity with the decisions interpreting the PACA. They 
are also thoroughly familiar with the Secretary’s rules of procedure. 
Often the parties are not represented by counsel, and the hearing 
officer has to see to it that the rules are observed. To do so he is 
almost obliged to act as counsel for both sides. This experience leads 
him to ask questions, the answers to which make certain there is 
evidence to support either the complainant or the defense in their 
essential elements. There is a certain zeal in establishing a record; for 
the Judicial Officer or the chief lawyer for the PACA exercises a 


104 This seemed evident from files examined at the Department; there were no 
complaints of surprise by the use of official notice. 
_ 105 The Administrative Procedure Act, §5(1) explicitly excludes from its opera- 
tion “any matter subject to a subsequent trial of the law and the facts de novo in 
any court.” 60 Stat. 239 (1946), 5 U.S.C. § 1004(1) (1958). 

106 7 C.F.R. § 47.23 (1959). 
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supervisory function over the hearing officers. If the record shows 
too many “off the record” conferences or statements, the superior 
officers will want to know why.” Moreover, any party may file 
with the hearing clerk a timely request, in affidavit form, for the 
disqualification of the examiner. A denial of such a request becomes, 
of course, part of the record. No person who has any pecuniary 
interest in any matter of business involved in the proceeding, or is 
related within the third degree by blood or marriage to any of the 
persons involved in the proceeding is allowed to serve as examiner 
in these proceedings.” The Department has made a good attempt 
to see that the hearing examiner is impartial." 


When all the written evidence has been collected, and when the 
respondent has asked that there be an oral hearing on the reparations 
case,’ the examiner orders the proceeding set down for oral hearing 
at a time that he decides is convenient to the complainant and the 
respondent. Unless the parties otherwise agree, the hearing is re- 
quired to be held at the place in which the respondent has his busi- 
ness.* The respondent by demanding his oral hearing, can there- 
fore make the complainant travel many hundreds of miles if the 
complainant wishes to be present at the oral hearing, which very 
often develops nothing in the line of new evidence.* This considera- 
tion has led members of the trade to favor enlarging the amount re- 
quired for a right to a hearing. 


A verbatim record is made of the hearing. Copies of this record 
may be obtained from the reporter’s company, and one copy is sent 
to Washington to be part of the hearing examiner’s file on the case.™™* 
The hearing is only for the purpose of taking evidence, and argument 
is all written unless there be a special request for oral argument before 


107 This was the hearing officer’s reason in an explanation to a Canadian lawyer 
as to why he should cease asking “to go off the record,” during an oral hearing on 
PACA Docket No. 7015 in Chicago, May 1958. 

1087 C.F.R. § 47.11(b) (1959). 

1097 C.F.R. § 47.11(a) (Supp. 1960). 

110 Impartiality as between the parties is much easier for the hearing officer to pre- 
serve than it is for the investigators. The investigating administrators hear a lot 
of talk about the reputations of others in the business, and can, and on occasion 
do, form opinions that “so-and-so is a shady operator.” 

1117 C.F.R. § 47.15(b) (1959). 

1127 C.F.R. § 47.15(c) (1959). 

113 Some dealers complain that some respondents are using the PACA reparations 
proceedings in the same stalling way as dealers had used the court proceedings 
before PACA. 

1147 C.F.R. § 47.15(h) (1959). 
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the Secretary’s Judicial Officer..* The examiner may permit oral 
argument at the hearing or at some other time prior to transmitting the 
record to the Secretary. He may also limit the argument to any 
extent that he finds necessary."* The general practice is to restrict 
argument to written briefs. Having completed the taking of the 
evidence, the hearing examiner must transmit to the hearing clerk, 
the transcript of the testimony and the original and all copies of the 
exhibits not already on file in the hearing clerk’s office. He must 
certify to the hearing clerk that “to the best of his knowledge and 
belief, the transcript is a true, correct, and complete transcript of 
the testimony given at the hearing, except in such particulars as he 
shall specify, and that the exhibits transmitted are all the exhibits 
received in evidence at the hearing, with such exceptions as he shall 
specify.” "7 When the hearing clerk has all the documents on file, 
and the parties have handed in all their briefs or proposed findings 
of fact, conclusions, and order, the examiner, “with the assistance 
and collaboration of such employees of the Department as may be 
assigned for the purpose . . . shall prepare, upon the basis of the 
evidence received at the hearing, and shall file with the hearing clerk, 
his report.” ** The report takes the form of a proposed final order 
for the signature of the Secretary, but it may not be served upon 
the parties, unless and until the Secretary shall have signed it by his 
Judicial Officer.” 

In the final decision-making process a factor enters that is not 
provided for, or insufficiently provided for, in the Secretary’s Rules 
of Practice Under the PACA. It is said that the hearing officer is to 
make his proposed order, and that this is to be done with the help 
of such employees of the Department as shall be assigned thereto. 
The proposed order is, in practice, assigned to a member of the staff 
of the General Counsel for review before presenting it to the Judicial 
Officer for his signature. The offices of the General Counsel are in 
close contact with the administrators in the Fruit and Vegetable 
Division, and customarily the reviewing lawyer will send the order 
to the administrative officers for an informal review before it is 


1157 C.F.R. § 47.15(g) (1959) allows for argument before the examiner if the 
examiner will permit it. The practice is not to permit argument before the examiner. 

1167 C.F.R. § 47.15(g) (1959). 

1177 C.F.R. § 47.19(a) (1) (1959). 

1187 C.F.R. § 47.19(d) (1959). 

119 Jbid. 
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published. The purpose of this procedure is to find out whether 
the Department’s experts have anything to suggest in the way of 
modifying the order to make it conform to the Department’s practices 
or whether some regulation of the Department was overlooked.’ 

If the administrators of the Fruit and Vegetable Division conclude 
that some other regulation ought to be adverted to, and the reviewing 
lawyer thinks it necessary in order to do justice to the case, the 
reviewing lawyer fits it into the final order. The lawyers who work 
in the Department are diligent both to carry out the Act and to 
see that a just result is achieved thereunder, but it would seem that 
when such a situation arises, the reviewing lawyer should recommend 
to the Judicial Officer that the point be called to the attention of 
the parties before a decision is made in which the opinion of the 
administrators is made controlling.*** 

When the Judicial Officer has decided upon his order, he serves 
it on the parties. The order provides for either dismissal or the pay- 
ment of a given amount of money within thirty days of the time 
the order is dated.'?? 


Petitions for rehearing, reargument of the proceedings, or recon- 
sideration of the order are made by petition to the Secretary, filed 
within ten days after the date of service of the order. If the Secretary 
(Judicial Officer) concludes that the questions raised in the petition 
have been sufficiently considered in the issuance of the order, he is 
to dismiss the petition without service on the other party. Other- 
wise he has the other party served. Of course, the filing of a petition 
to rehear or reargue or for reconsideration automatically operates to 
set aside the order pending final action on the petition.’ 


The decisions spoken of as made by the Secretary are actually 
made by the Judicial Officer of the Office of the Secretary, to 


120 The administrators do make suggestions for changes in the order—some relative- 
ly small, but some important enough to change the decision. See Ligon Produce Co., 
13 Agri. Dec. 515 (1954). See also, C. Basil Company, 15 Agri. Dec. 126 (1956), 
where the presiding officer awarded respondent damages from complainant in the 
proposed order, and the Judicial Officer ruled that the damages were cancelled 
out by a counterclaim. 


121 Calling attention to the parties’ mistakes may lengthen the proceedings, but the 
mistakes do not occur frequently enough to prolong the average length of the 
proceedings. 

122 The time for payment is stayed upon petition for a rehearing or for reargument. 
7 C.F.R. § 47.24(a) (1959). 

123 Tbid. 

124 Thomas J. Flavin, The Functions of the Judicial Officer, United States De- 
partment of Agriculture, 26 Gro.WasuH.L.REv. 277 (1958). 
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whom the power of decision has been delegated by the Secretary 
under the Schwellenbach Act of 1940.1 The Judicial Officer acts 
as the final deciding officer where the administrative proceedings 
involving adjudication or rate-making require an administrative hear- 
ing or opportunity therefor. While the Administrative Procedure 
Act does not require a hearing examiner in PACA proceedings, the 
Act itself does.’* The Judicial Officer has no responsibility in any 
way for investigation, prosecution, or advocacy. His job is simply 
to make the judgment upon the record sent up to him by the hearing 
officer. Adoption of the recommendations of the hearing officer is 
usual, but by no means necessary.’* 

The decisions of the Judicial Officer, in the form of orders by the 
Secretary, are cast in a formula which includes a preliminary statement 
showing jurisdiction of the Secretary, the allegations of the parties, 
and the preliminary steps taken in the proceeding. Then follows 
a section in which the Judicial Officer sets out his “Findings and 
Facts,” followed by a section on “Conclusions” (of Law) and the 
Secretary’s “Order.” Since 1942 the decisions have been issued month- 
ly in a periodical “reporter” entitled Agriculture Decisions, which 












contains all the decisions of the Secretary in an orderly form. The 

, principal statutes concerned, at present, are the Agricultural Market- 

. ing Agreement Act of 1937,%* the Packers and Stockyards Act, 

‘ 1921,’° and the Perishable Agricultural Commodities Act, 1930." 

% With the order of the Secretary promulgated to the parties and 

" published in the Agriculture Decisions the function of the Department 

0 in adjudicating reparations is finished. However, 

y Either party adversely affected by the entry of a reparation order 
by the Secretary may, within thirty days from and after the date 

” of such order, appeal therefrom to the district court of the United 

“3 States for the district in which said hearing was held . 

>, Such suit in the district court shall be a trial de novo ond ‘shall 

), proceed in all respects like other civil suits for damages, except 

e 

- 125 54 Stat. 81 (1940), 5 U.S.C. §§ 516a-516e (1958). 

he 126 The Judicial Officer is also the final deciding officer in reparations proceedings 

he os) Packers and Stockyards Act, 42 Stat. 159, 165 (1921), 7 U.S.C. § 209 

nt. 127 Gus H. Kury, 12 Agri. Dec. 411 (1953). 


128 50 Stat. 246 (1937), (codified in scattered sections of 7 U.S.C.). 
129 42 Stat. 159 (1921), as amended, 7 U.S.C. $$ 81-231 (1958). 
180 46 Stat. 531 (1930), as amended, 7 U.S.C. §§ 499a-499s (1958). 
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that the findings of facts and order or orders of the Secretary 
shall be prima-facie evidence of the facts therein stated.15* 


The main points of the law of the de novo review under a similar 
reparations provision in the Interstate Commerce Commission Act 
have long ago been decided by the United States Supreme Court, 
and they have not been raised for many a year.*** The de novo re- 
view takes the proceeding out of the category of strictly administra- 
tive determinations because the decision of the Secretary is subject 
to a complete examination by the courts. 

There remains only the question of the enforcement of the Secre- 
tary’s order. He does not have the right to issue process and compel 
payment of the reparations that he assesses, but the statute does give 
him legal weapons to make his orders effective. 


The customary form of the order makes the reparations payable 
within thirty days of the date of the order. If the licensee does not 
pay the reparation award within the time specified in the Secre- 
tary’s order, the complainant may, within three years of the date 
of the order, file suit in the appropriate federal district court, or in 
any state court having general jurisdiction of the parties.** For 
federal courts the orders, writs, and processes of the Court “may in 
these cases run, be served, and be returnable anywhere in the United 
States.” "** The case is tried in the district court like other civil 
suits for damages, except that the findings and orders of the Secretary 
are to be given the weight of prima facie evidence as in the appeal 
procedure. However, the petitioner is not to be liable for court costs 
in the lower courts."*5 And if his suit is successful, he is to be allowed 
a reasonable attorney’s fee, to be taxed and collected as a part of the 
costs of the suit.** The successful litigant before the Secretary, 
therefore, gets something less than a judgment, but he does have 
some advantage, as indicated, in suing before a district court. 


However, the most powerful enforcement weapon is the authority 
of the Secretary to suspend a license for failure to pay reparations 


181 46 Stat. 534 (1930), as amended, 7 U.S.C. 499g(c) (1958). 

182 E.g., Meeker v. Lehigh Valley Railroad Company, 236 U.S. 412 (1914). 

183 46 Stat. 534 (1930), as amended, 7 U.S.C. § 499g(b) (1958). 

134 [bid. 

185 bid. 

136 Tbid. However, the Secretary does not award attorney’s fees as part of a 


reparation award. There is no statutory warrant for allowing them. Gammage, 
2 Agri. Dec. 20 (1943). 








of a 
age, 








cedures, and Practice,” conducted by the House Committee on Gov- 
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awards.'** The suspension of license ordinarily puts the licensee out 
of the interstate produce business, if the suspension is to last for as 
much as thirty days. During the fiscal year 1959 there were forty-two 
licenses suspended for failure to pay reparation awards, and in 1958 
there were forty-four such suspensions. In 1958 subsequent pay- 
ment of the reparation awards lifted the suspensions in fifteen cases.’** 
Most of the suspensions were not lifted because the affected party had 
become bankrupt. 

The Department does not consider publication of decisions in the 
Agriculture Decisions to be “publicity” in the sense of reaching the 
whole trade. Large awards and license suspensions are given “public- 
ity,” by releasing the decisions for reproduction by the trade papers, 
such as the Packer, Produce News, The Produce Reporter, Western 
Canner and Packer, and the like. In the minds of the produce industry 
personnel the publication of facts is likely to be viewed as a separate 
disciplinary measure in and of itself."*® The Department’s policy on 
“publication of the facts” has been somewhat restricted, with the ap- 
proval of the industry. But it might be helpful to the industry to be 
informed of the total amount of the reparations orders that a given 
licensee has not paid and not just the first unpaid order resulting in 
automatic suspension of the license. And, now that Argiculture De- 
cisions has become of increasing importance as a vehicle of interpre- 
tation of the law and regulations of the Department, the Department 
should perhaps make a practice of publishing items that would be of 
general interest to the industry, such as new rulings or precedents 
established in the various cases.**° 

Since the rules of the Department are so important in both the 
substantive and procedural aspects of the administration of the PACA, 
a word ought to be said about the Department’s procedures in rule- 
making. Most of the improvements that might be suggested for the 
PACA will involve either the changing of present rules or the promul- 
gation of new ones. The rule-making procedure was one of the 
important items in the “Study of Administrative Organization, Pro- 


137 46 Stat. 534 (1930), as amended, 7 U.S.C. § 499g(d) (1958). 
138 ANNUAL ProcrEss Report 1959. 
189 There is a highly developed sense of “My word is my bond” in the industry, and 
the members are very sensitive regarding their reputations for honesty and for 
ability to judge produce. 


140 This the Department would do by means of news releases, which are generally 
reprinted by the various industry organs. 
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ernment Operations during the last session of Congress; and it will 
continue to be such in the coming session."** 

When a rule is no longer necessary or adequate to accomplish 
the purposes for which it was promulgated, it is amended, suspended, 
or repealed. The officials having responsibility for administration of 
the PACA program initiate the change either on their own motion 
or at the request of interested persons. The Department’s general 
regulations provide for petitioning by interested members of the 
public for amendment, repeal, or suspension of existing rules, or for 
promulgation of new ones. Such petitions require prompt considera- 
tion." Generally, notice of rule-making is published in the Federal 
Register and interested persons are afforded full opportunity to 
present their views. But procedural rules applicable to cases before 
the Department do not have the same rule-making procedures. 
This exception applies mainly to stays and continuances and other 
procedural matters left to the discretion of a hearing officer; hence 
it is not a large exception. Also the procedural rules themselves are 
drawn up mainly by the Office of the General Counsel in the interests 
of dispatch and ease of administration. A further consideration is to 
have uniform procedural rules as far as possible, applicable to the 
different procedures before the Secretary. Such rules generally also 
have the approval of the Judicial Officer, who is the final judge in 
cases under them.** Otherwise the applicable procedures laid down 
in the Administrative Procedure Act are to be followed." 

The Fruit and Vegetable Division, Regulatory Branch, determines 
the need for promulgating a substantive rule. It determines the need 
on the basis of its own experience, investigation, and consultation 
with members of the trade who would be affected by the rule.’ 
After the initial determination, the Branch in cooperation with the 


141 The American Bar Association is very interested in having these hearings. See 
statement of Donald C. Beelar, Chairman, Administrative Law Section, American 
Bar Association, in Hearings on the Study of Administrative Organization, Pro- 
cedures and Practice Before a Subcommittee of the House Committee on Govern- 
ment Operations, 85th Cong., 2d Sess. 60 (1958). 

1427 C.F.R. § 1.28 (1959). 

143 [bid. 

144 See, House ComMM. oN GOVERNMENT OPERATIONS, 85th Conc., Ist SEss., 
Survey AND Stupy oF ADMINISTRATIVE ORGANIZATION, PROCEDURE, AND PRACTICE 
IN THE FEDERAL AGENCIES BY THE COMMITTEE ON GOVERNMENT OPERATIONS : AGENCY 
RESPONSE TO QUESTIONNAIRE: Part 1—DEPARTMENT OF AGRICULTURE 30 (Comm. 
Print 1957). 


145 Td. at 33. 
146 F.g., the PACA Conference in Washington, D. C., June, 1958. 
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Office of General Counsel prepares a notice of proposed rule-making. 
The notice is forwarded in a docket, which includes a statement 
of the appropriate administrative considerations, to the Office of 
General Counsel for legal clearance. The General Counsel makes 
any necessary changes in the document and prepares a legal clearance 














memorandum when the latter is required. Then the docket is for- 
l warded to the Office of the Hearing Examiners which executes an 
: official notice and forwards it to the Federal Register for publication. 
t After hearing or submission of written views the final draft of the 
- rule is prepared by the administrative officials, in cooperation with 
1 the Office of General Counsel, taking into consideration all the 
O comments it has received in writing or in the oral hearing. A docket 
€ is then prepared for clearance by the Office of General Counsel. 
. After promulgation the rule is published in the Federal Register. 
r Substantive rules adopted by the Department are published in the 
e Federal Register upon issuance. In most instances, also, pamphlets 
re containing such rules, statements of policy, and interpretations re- 
ts lating to particular programs, such as the enforcement of the PACA 
tO licensing or the Fruit and Vegetable misbranding programs, are 
1 also published. In addition, there are news releases for the produce 
sO trade journals, and the notices of the pamphlets are printed in the 
in trade journals as well. 
? The Department told the House Committee, 
es There have been no instances in which this Department has re- 
ed frained from publishing or making available to public inspection 
on opinions or orders in adjudication of cases on the basis that they 
148 should be held confidential.1*7 
= The relations of the Department to the produce trade have been 
See indicated above, and there seems to be no suspicion that the relations 
— are likely to change because of any rule-making procedures, or lack 
tei of publicity concerning the rules of the Department. 

IV. Conc.iusions AND RECOMMENDATIONS 
oo A rather common complaint among the trade is the length of time 
= that reparations proceedings under the PACA consume. When a 


respondent makes full use of his rights or customary privileges, in- 


147 “Survey, etc.,” supra note 144, at 34. 
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cluding requests for extension of time, the decision can usually be 
delayed from one to two years after the formal proceedings have been 
initiated. And, of course, the oral proceedings will take a good 
deal longer than the “shortened form” because of the necessity of 
getting a convenient time. In the files there are examples of repeated 
delays requested by one party or the other for the reason that “the 
tomato season was just beginning,” or the “watermelon season was 
almost upon them,” or the “Texas cantaloupes are in full swing.” ™* 
All of these are good reasons for delays, but it should be recognized 
that the produce business goes on all year—that the early potato 
season is followed by the late potato season, which is followed by 
the preparations for the early potato season. And all during this 
time, the market has been carrying summer pears, fall pears, and 
winter pears, June peas and late peas, local season and import season, 
and the like. Perhaps the hearing officers are too lenient in granting 
delays of this kind. The Office of General Counsel has given its staff 
a directive that if the formal proceeding is not cleared up in six 
months, the presiding officer is to file a report with the Department 
and state the reasons why.’ 

The greatest time-consumer is the oral hearing and the arrange- 
ments the oral hearing entails. One way of eliminating this sort of 
delay would be to raise the minimum amount involved to $1500, 
at which point the oral hearing becomes a right of the correspondent. 
The Conference in Washington in June 1958, recommended that 
this amendment be made in the statute. The suggested amounts 
varied from $1000 to $1500. Moreover, there is small indication 
that prices are going to come down in the immediate future. The 
relative ease of obtaining reliable evidence on the factual situations 
by use of official documents or trade documents lends support to 
the larger amount, for the fact-finding value of the oral hearings is 
quite limited.*** 


One of the purposes of the Act was to give a speedy remedy, one 
that would be considerably faster than a court proceeding. With 


148 F.g., Barr, 13 Agri. Dec. 1167 (1954). 

149 From interview with Assistant General Counsel in July 1958. 

150 ReporT OF THE PACA CONFERENCE, supra n.93. 

151 Since the respondent does not have discovery privileges, he can not bring out 
many new facts in an oral hearing. The records of the respondent must be kept 
and be available to the Department for examination at any time during business hours. 
If discovery were made available to respondents, there would not be much use for 
oral hearings at all. 
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the oral hearing reduced in frequency, the time spent on the cases 
could be materially reduced in that the examiners would be free to 
set times at the earliest convenience of the parties, rather than to 
have to take into consideration the itinerary of the hearing officer 
as well.*** If the amount of $500 was suited to conditions in 1940 
and was thought not to be an unfair curtailment of the rights of re- 
spondent then, it would seem that the larger amount today would 
be as fair. 


Some members of the industry have proposed a regulation requir- 
ing all buyers and sellers to file a report with the Department when- 
ever a lot of produce has been rejected. Such reports, giving reasons 
for rejection and other pertinent facts concerning the transaction, 
could be used by the Department to check on the practices of large 
receivers without involving the seller specifically in an individual 
complaint. Members of the Department have wondered whether 
this could be accomplished by regulation, or whether it would be 
necessary to amend the Act.** It would seem that the Act would 
not have to be amended to give the Secretary further authority, for 
he does have power to “make such rules, regulations, and orders 
as may be necessary to carry out the provisions of this chapter (the 
PACA).” *** Moreover, section 499f (b) gives any employee of the 
Department the right to file a complaint “of any violation of any 
provision of this chapter (the PACA) by any commission merchant, 
dealer, or broker and may request an investigation of such complaint 
by the Secretary.” ** The fact that such has not been the practice 
of the Department could be offset by proper promulgation and 
publication of the new regulation embodying the new practice. There 
is the danger that some zealous official of the Department would 
be eager, in a fit of misdirected righteousness, to “get” the chain 
stores for their “oppression” of the small merchant. But the danger 





152 The hearing officer operating out of Chicago will try to set up his cases in 
Topeka, Grand Island, Omaha, Sioux City, and Des Moines, for instance, so that 
he can cover them all in one trip, instead of arranging an individual trip for each 
hearing. 

153 The legal doubt seems to be based on the fact that this would be a “change” 
in the Department’s interpretation of the Act, and perhaps would not be warranted by 
the present list of “unfair practices” which should be controliing with regard to the 
regulations. 

154 46 Stat. 537 (1930), as amended, 7 U.S.C. § 4990 (1958). 

155 46 Stat. 534 (1930), as amended, 7 U.S.C. § 499f(b) (1958). 
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is no greater if the amendment of the practice is made by statute 
rather than by regulation.*** 

A rather uniform standard of decision has been in accord with an 
unwritten policy of the Department to follow a rule of stare decisis 
in cases of reparations. It is to be noted that the only time in the 
history of the PACA, when the Department has filed a brief amicus 
curiae, was the Dyal case.’ The interest of the lawyers of the 
Department is mainly in the correctness of the interpretation of the 
Act in line with the policies of the Act. In Dyal the court noted 
the history and consistency of the Department in interpreting the 
Act, and based its decision to some extent thereon."* The key 
to that consistency over “more than ten years” was the Depart- 
ment’s published reports, Agriculture Decisions. 

It is well established that administrative agencies may depart from 
the principle of their former decisions and establish new rules of de- 
cision. The cases in administrative law have been taken largely from 
the area of rule-making, rather than from the area of more or less 
private adjudication.** While these cases do not forbid the agencies 
from changing their rules of decisions, the more consistency there 
is in the rulings or decisions, the more likely it is that the lawyer will 
be able to give proper advice to his client. The Attorney General’s 
Report in 1941 found that in almost every instance the agencies 
expressed the belief that they accorded to the precedents of their 
respective agencies as much weight as is thought to be given by the 
highest court of a state to its own prior decisions." Of course, 
establishing precedents is not an end in itself, but a principle of 
decision once fairly established should be followed unless over- 
powering reasons compel its abandonment. 

Another factor that influences the Department to follow precedent 
in deciding cases under PACA is that the Department publishes the 
opinions with their reasons. If the Department were to publish only 
the facts and decisions with no reasons given for the decision, perhaps 

156 In fact, such an amendment might be considered to be precisely aimed at 
making violations more difficult for the buyers who have larger concentrations of 
purchasing power. 

157 16] F.2d 152 (4th Cir. 1947). A member of the Office of General Counsel of the 
USDA said that the policy of the Department is to file a brief amicus curiae only 


when there is question of constitutionality of a statute or regulation. The Dyal case 
was the only exception arising under PACA regulations. 


158 161 F.2d 152, 159 (4th Cir. 1957). 
159 Davis, ADMINISTRATIVE Law 521-562 (1951). 
160 S. Doc. No. 8, 77th Cong., Ist Sess. 466 (1941). 
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it would not feel it necessary to stand by its precedents. But the 
Judicial Officer does publish his opinions and the reasons for them, 
citing cases both from courts and from previous volumes of the 
Agriculture Decisions. This practice is an inducement to rely upon 
the decisions as stating the official interpretation of the Act in in- 
dividual cases, and the counsel for complainants and respondents so 
use them. 

The regulation of the interstate produce business is directed toward 
eliminating abuses in a segment of commerce and, postively, further- 
ing good business practices. In such circumstances it is usually desira- 
ble that the remedies be availed of in nearly every case. If the case of 
the large buyers and the chain-stores is to reduce the effectiveness of 
the PACA remedy, then the suggestion made before that reports be 
filed in every instance of rejection of merchandise may be neces- 
sary to achieve the ends sought by Congress in enacting PACA. 

In inquiring how the Department of Agriculture has carried out 
the objective of Congress we may ask whether the Department has 
infringed individual rights in carrying out this policy. This “interest 
in the result” has been characterized as “perhaps the outstanding 
trait of administrative tribunals.” *** The Department does have an 
interest in the result; the Fruit and Vegetable Division is most dili- 
gent to achieve the results contemplated by the Act. Does this 
necessary interest affect the fairness with which each case is de- 
cided? The general answer to that question would be no. 

The discretion of the Department in making and promulgating rules 
for the trade has been entrusted to men familiar with the produce 
business. The members of the industry are invited to give their 
suggestions and opinions whenever any new substantive rules are to 
be made. The broad scope of “unfair practices” has been interpreted 
in accordance with the prescriptions of the Act, and with the opinions 
of the trade. The Department took over a field that had a tradition 
of regulation by the states through laws on sales of goods. There 
was nothing new needed in the way of regulation except that a 
remedy had to be more readily available and less expensive. The 
Department was given a law and rules to follow. The exercise of 
discretion was minimal as far as the individual cases were concerned; 
so there was not so great a temptation to the arbitrary action for 
which administrative agencies are sometimes criticized. The lack of 


161 Cooper, ADMINISTRATIVE AGENCIES AND THE Courts 20 (1951). 
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discretionary power, outside the power to try to effect informal 
settlements of disputed deals, has forced the Department to follow 
exactly the prescriptions for taking and considering evidence and 
for deciding in accordance with the regulations and the Act.’ The 
zeal of the Department did need some rein in the matter of the defini- 
tions of contracts and the remedies to be associated with the defini- 
tions. The improvement made by the courts would be more effective 
if it were written into the regulations.’ 


The Department’s rules of procedure are available to the interested 
parties for the conduct of the reparations proceedings. These rules 
do, of course, hamper the exercise of discretion, for discretion can 
be more freely exercised if procedural matters can be settled in 
accordance with the agency’s convenience in each case. The apparent 
reluctance to publish and promulgate any rules for the “arbitration” 
so often suggested by the administrators to keep the settlement “in- 
formal” is criticized. There is no authorization in the Act for so 
formal an “informal” proceeding, and to persuade the parties to 
make the member of the Department an arbitrator does not seem to 
be within the spirit of the Act. Either it should be formalized, and 
then it is beyond the scope of the Act; or it should be dropped as 
a means of settlement. Discretion of the administrators always has 
a broader range if the agency has not committed itself to any stated 
bases or principles of decision comparable to the procedural regula- 
tions of the Department, but assumes the privilege of deciding each 
case on its “merits,” which permits such departures from the prior 
criteria of decision as may seem expedient in the particular case. It 
is true that the parties have to agree to such arbitration before it is 
undertaken, but there is the distinct possibility that unfair pressures 
may be brought against a party to bring about his consent. And, 
having consented, the parties may be in the position of not having 
the assurance that established procedures and rules of decision will 
govern the disposition of the particular case. 

The PACA system of reparations proceedings combines many 
of the advantages of the judicial decision with some of the advantages 
of the institutional decision." The fact that the administrators handle 


162 46 Stat. 534 (1930), as amended, 7 U.S.C. $ 499£ (1958). 
163 The General Counsel for the Department has initiated a review of all the pro- 
cedures in the Department with a view to their amendment. 

164 See Feller, Administrative Procedure and the Public Interest—The Results of 
Due Process, 25 Wasu. U. L. Q. 308 (1916). 
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the first part of the case, gathering documents, collecting the papers, 
and making a report of investigation, is some insurance that the 
fact-finding function of the proceeding will be efficient and compara- 
tively thorough. While enjoying these advantages of the institutional 
decisions, the PACA proceedings escape the disadvantages of anonym- 
ity by making one presiding officer responsible for the whole process 
up to the proposed order, and making one Judicial Officer responsible 
for the decision. 

The PACA experience having proved quite efficient, and having 
met with approval by the industry involved, can perhaps teach a 
lesson or two about regulation of an industry within the American 
economy. 





EDITORIAL NOTE 


AN ANALYSIS OF ATTEMPTS TO PROHIBIT RACIAL 
DISCRIMINATION IN THE SALE AND RENTAL OF 
PUBLICLY ASSISTED PRIVATE HOUSING 


Anne W. Branscomb* 


I. INTRODUCTION 
A. The Existing Housing Problem 


The Commission on Civil Rights has devoted a major part of its effort to 
documenting and exploring the consequences of racial segregation in 
housing. The cores of cities primarily house low income minority 
groups, as more and more upper and middle income white citizens move 
to the suburbs.* This flight to the suburbs means a loss of taxable 
income to the cities, coupled with higher incidence of crime, illness, 
poverty and juvenile delinquency.* As a consequence the citizens who 
are least able to contribute taxes to pay for community services are in- 
creasing the burdens upon police and fire departments, public utilities, 
and welfare agencies.* 

Many writers are concerned with the plight of non-whites who are 
unable to break out of the slums because of discriminatory real estate 
practices.5 Sociological studies note the harmful effect upon the exclud- 


* Member, The George Washington Law Review. B. A., 1949, University of North 
Carolina; M. A., 1951, Radcliffe College; Rotary Foundation Fellow, 1950-51, London 
School of Economics. 

1 REPoRT OF THE UNITED STATES COMMISSION oN Civit Ricuts 336-543 (1959) 
{hereinafter cited as CoMMISSION Report]; AN ABRIDGMENT OF THE REPORT OF THE 
UnitTep STATES COMMISSION ON Civit RicHTs, WITH LIBERTY AND JUSTICE FoR ALL 
142-189 (1959); Hearings Before the United States Commission on Civil Rights, 
Housing Hearings Held in New York, Atlanta, and Chicago (1959) [hereinafter 
cited as Regional Hearings); Hearings Before the United States Commission on 
Civil Rights, Housing, Vol. 2, Conference with Federal Housing Officials (herein- 
after cited as Washington Hearings). 

2 ComMMISSION Report 354-68, 431; Regional Hearings 46-56, 843. 

3 Slums account for 33% of the population of cities, 45% of the major crimes, 
55% of the juvenile delinquency, 50% of the arrests, 60% of the tuberculosis victims, 
50% of the disease, 35% of the fires, 45% of the total city service costs, and contribute 
only 6% of the revenue, according to statistics compiled by the Federal Works 
Agency, Public Buildings Administration, quoted in UrsAN RENEWAL DyrvIsION, 
Sears Roesuck & Co., ABC’s or URBAN RENEWAL 7 (1958). See also Regional 
Hearings 322; ComMMIssION Report 386. 

4 CoMMISSION REPorRT 338. 


5 E.g., ABRAMS, FORBIDDEN NeIcHBors (1955); Drake & Cayton, BLack MEtRO- 
Potts (1945) ; MyrpAL, AN AMERICAN DILEMMA (1944). 
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ing, as well as the excluded groups.* Political observers point out the 
adverse effect of racial discrimination upon United States foreign rela- 
tions.” School statistics indicate that the school integration decision® is 
being circumvented by segregated housing.® 

This note will discuss the extent, if any, to which legal curbs can be 
imposed upon the sale or rental of private housing in order to assure equal 
access to all citizens. The basic problems in this area are in determining 
whether constitutional restraints apply to private citizens, and the extent 
to which federal assistance precludes state regulation. 


B. What is Being Done 


Thirteen states have now enacted some type of legislation prohibiting 
racial discrimination in housing.’ Most of the laws apply only to public 
housing or urban renewal projects, although eight"? now include mort- 
gages insured by the Federal Housing Administration (FHA) or guar- 
anteed by the Veteran’s Administration (VA). Two cities and four states 
have broken away from the concept of publicly assisted housing to in- 
clude “multiple dwellings,” meaning apartments and subdivisions.” 
Colorado has prohibited racial discrimination in the sale and rental of all 
housing except single family dwellings. 

These recent statutes,’ called “Fair Housing Laws,” are an attempt to 
deal effectively with a problem that arises from widespread private preju- 
dice but troubles the public conscience. It is difficult to confine any 


618 Law. Gurtp Rev. 2-8 (1958) ; Commission Report 392. 

7 ComMIssIon Report 393; Regional Hearings 257; 18 Law. Gump Rev. 11 (1958). 

8 Brown v. Board of Education, 347 U.S. 483 (1954). 

®ComMIssION Report 335, 389-90; Regional Hearings 322, 325; see also U. S. 
News and World Report, “Integrated” Cities Where School “Segregation” is on 
the Rise, pp. 42-3, Nov. 23, 1959, where it is pointed out that in Washington, D. C., 
for example, 78.8% of all Negro children attend schools classified by educators as 
segregated, with greater than 90% Negro students. 

10 California, Colorado, Connecticut, Massachusetts, Michigan, Minnesota, New 
Jersey, New York, Oregon, Pennsylvania, Rhode Island, Washington, and Wis- 
consin. See Housinc AND HoME FINANCE AGENCY, NONDISCRIMINATION STATUTES, 
ORDINANCES, AND RESOLUTIONS RELATING TO PUBLIC AND PRIVATE HOUSING AND 
Ursan RENEWAL Operations (1958). 

11 Car. HeattH & Sarety Cope § 35710; Col. Sess. Laws 1959, ch. 148; Conn. 
Gen. Stat. § 53-35 (Supp. 1959) ; Mass. Gen. Laws Ann. ch. 151B $$ 1-10 (b) (c) 
(Supp. 1959); N. J. Stat. Ann. § 18:25-4 (Supp. 1959); N. Y. Civ. Ricuts Law 
§ 18-b (3) (e)- (£); Ore. Rev. Start. §§ 659.033-.034 (Supp. 1957); Wasu. Rev. 
Cove §§ 49.60.010-.040, Wash. Sess. Laws 1957, ch. 37 §§ 1-4. 

12New York, N. Y., ADMINISTRATIVE Cope § X41-1.0 (Supp. 1959-60); Pitts- 
burgh, Pa., Supplement to Ordinance 237, Dec. 8, 1958, 4 Race Ret. L. Rep. 195 
(1959) ; Conn. Gen. Strat. § 53-35 (Supp. 1959); Col. Sess. Laws 1959, ch. 148; 
Mass. Gen. Laws Ann, ch. 151B $$ 1, 4 (Supp. 1959) ; Oregon prohibits persons 
in the business of selling or leasing real property from discriminatory practices. 
Ore. Sess. Laws 1959, ch. 584 § 3. 

13 Col. Sess. Laws 1959, ch. 148 $ 3(c). 

14,N. Y. Civ. Ricuts Law § 18b was enacted in 1950. 
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discussion of the subject to a legal analysis because of complicating polit- 
ical and social considerations. 

The law of racial discrimination in housing is uncertain. The cases 
conflict with respect to what constitutional restraints apply in the absence 
of legislation. There are conflicting decisions concerning the constitu- 
tionality of the recent statutes. Congress has remained silent with respect 
to discrimination in federal housing programs, and the Supreme Court 
has not yet rendered an opinion to clarify the situation. 










II. 


Congress is empowered to enact corrective legislation prohibiting the 
states from discriminatory practices,!® but private acts of discrimination 
are not subject to constitutional restraints.’* The federal government has 
not explicitly been held subject to constitutional restraints in the adminis- 
tration of its own housing programs, but new policy directives of the 
Housing and Home Finance Agency (HHFA) recognize possible con- 
stitutional requirements that the benefits of the programs should be avail- 
able to all citizens.’7 Decisions in analogous areas indicate that this new 
policy may soon be required.’® 

The first Supreme Court opinion concerning public acts of discrimina- 
tion in housing was handed down in 1917 in Buchanan v. Warley. The 
city of Louisville had enacted a zoning ordinance prohibiting the sale of 
a house to a Negro in a block where the majority of residents were white, 
and also prohibiting the sale of a house to a white person where the 
majority of the residents were Negroes. The ordinance invoked the 
police power, purportedly designed to prevent violence between the races, 
but the Supreme Court unanimously declared the ordinance a violation of 
the Fourteenth Amendment. Here the area of public participation was 
clear and the mandate was direct. Neither a state nor a municipality may 
officially segregate its residents. This clear pronouncement has not en- 


Tue Historica, BACKGROUND 
































15 Civil Rights Cases, 109 U.S. 3, 11 (1883). 
16 Shelley v. Kramer, 334 U.S. 1, 13 (1948). 
17 Compare the statement of Administrator Cole of the Housing and Home Finance 
Agency with that of his successor Norman P. Mason: Cole said, “Federal housing 
agencies have no responsibility to prevent race segregation in private housing even 
if it is financed by FHA or VA.” This statement before the Convention of the 
National Association of Real Estate Boards is reported in House & Home p. 59 
(Dec. 1958). Mason testified before the Commission on Civil Rights: “The Federal 
Government, however, has inherent basic responsibilities in administering its programs 
equally to all citizens.” Washington Hearings 8. See also testimony of Sadler, 
Director of Intergroup Relations, Public Housing Administration, id. at 19, and 
statement of Mason to the National Association of Housing and Redevelopment 
Officials, “Full Housing for All Becomes New Federal-aid Requirement”, Wash- 
ington Post, Feb. 9, 1960, B-1, col. 6. 

18 Hurd v. Hodge, 334 U.S. 24 (1948); Bolling v. Sharpe, 347 U.S. 497 (1954). 
19 245 U.S. 60 (1917). 
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tirely prevented cities from enacting racial zoning.?° As recently as 1951, 
in Birmingham, Alabama, a similar ordinance was struck down on con- 
stitutional grounds,** and methods have been devised by other cities to 
circumvent the Court’s ruling.” 

Nonetheless, the policy enunciated in Buchanan v. Warley was largely 
responsible for the use of the racial restrictive covenant as a device for 
developing and perpetuating racially restricted housing districts.2* Con- 
trary to an early California decision which upset a restrictive covenant on 
the basis that it was a restraint on alienation,”* subsequent decisions upheld 
such covenants as restraints on use only,** a private matter between buyer 
and seller in which the state had no part. The Supreme Court upheld 
such a covenant in Corrigan v. Buckley,* saying that neither the Thir- 
teenth nor the Fourteenth Amendment prohibited private individuals 
from entering into contracts concerning the control and disposition of 
their own property.?* 

A generation later the Supreme Court handed down its now famous 
Shelley v. Kramer*® decision, declaring the racial restrictive covenant 
unenforceable. This decision followed the development of a new con- 
stitutional theory that judicial determination of an issue was clearly 
within the ambit of the Fourteenth Amendment prohibitions.” When two 
parties establish a restrictive covenant this may be a private act, but in- 
voking the authority of the courts involves state action. Resort to the 
courts for damages resulting from breach of the covenant has been held 
unconstitutional.®° 


Certiorari has been denied in two state cases which distinguished the 
doctrine of Shelley v. Kramer. One case permitted a state court to replace 
the Board of City Trusts with private trustees to carry out the discrimina- 


20 The decision was followed in: Harmon v. Tyler, 273 U.S. 668 (1921) and City 
of Richmond v. Dean, 281 U.S. 704 (1930). 

21 City of Birmingham v. Monk, 185 F.2d 859 (Sth Cir. 1951), cert. denied, 341 
U.S. 940 (1951). 

22 COMMISSION ON Race AND Housinc, WHERE SHALL We Live? 33 (1958), 
wherein reference is made to MCENTIRE, RESIDENCE AND Race, ch. 15, “Race Discrimi- 
nation and the Law” (to be published fall of 1960 by the Univ. of Calif. press) ; 
see also Haar, Comment: Zoning for Minimum Standards, 66 Harv. L. Rev. 1051, 
1062-63 (1953). 

23 Vose, CaucASIANS ON Ly 52 (1959). 

24 Title Guarantee & Trust Co. v. Garrott, 42 Cal. App. 152, 183 P. 470 (Dist. Ct. 
App., 2d Dist., Div. 2, 1919). 

25 F.g., Los Angeles Investment Co. v. Gary, 181 Cal. 680, 186 P. 596 (1920) 
discussed in FRASER, Property 455 (3d ed. 1954). Between the two decisions there 
occurred twenty four race riots including the famous Chicago riot. 


26 271 U.S. 323 (1926). 

27 Td. at 330. 

28 334 U.S. 1 (1948). 

29 VosE, op. cit. supra note 23, at 68-71. 

80 Barrows v. Jackson, 346 U.S. 249 (1953). 
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tory but lawful intention of the testator in providing funds for a private 
charitable institution for the education of white orphans.*! The other case 
upheld a conveyance of a public park with the possibility of reverter if 
the park should be used by non-Caucasians, because the reversion would 
occur automatically without the aid of the courts.*? 

The rule of Shelley v. Kramer**was applied to judicial enforcement of 
restrictive covenants in the District of Columbia in Hurd v. Hodge,*4 
which established the principle that the federal government is accountable 
to the same constitutional standards as the states in this area. The same 
analysis was used in Bolling v. Sharpe** to apply the school segregation 
decision to the federal government. 


The Fifth Amendment does not contain an equal protection clause 
but the concepts of equal protection and due process, both stemming 
from the ideal of fairness, are not mutually exclusive. The equal 
protection of the laws is a more explicit safeguard of prohibited un- 
fairness than ‘due process of the law’ and, therefore we do not imply 
that the two are always interchangeable phrases. But . . . discrimina- 
tion may be so unjustifiable as to be violative of due process.%# 

In view of our decision that the Constitution prohibits the states 
from maintaining racially segregated schools, it would be unthink- 
able that the same Constitution would impose a lesser duty on the 
Federal Government.** 


This process of interpreting the Fifth Amendment by analogy to the 
Fourteenth Amendment suggests the possibility that federal housing pro- 
grams must also meet the requirements of “equal protection of the laws.” 
The prohibitions which have been applied to the federal government by 
this analogy have only been applied subsequent to a decision concerning 
the validity of the same action by a state. The absence of a clear case of 
state assistance in housing may have prevented the Supreme Court from 
clarifying the situation with respect to federal housing programs.** 


31 Jn re Girard College Trusteeship, 391 Pa. 434, 138 A. 2d 844, cert. denied, 357 
U.S. 570, rehearing denied, 358 U.S. 858 (1958). 

82 Charlotte Park & Recreation Comm. v. Barringer, 242 N.C. 311, 88 S.E.2d 
114 (1955), cert. denied, 350 U.S. 983 (1956). Contra, Capitol Federal Savings 
& Loan Ass’n v. Smith, 136 Colo. 265, 316 P.2d 252 (1957), discussed in 54 N.W. L. 
Rev. 385-86 (1959), and 2 Emerson & Haser, Civit anv Potiticat Ricuts 1230 
(2d ed. 1958). 

33 Supra note 28. 

34 Supra note 18. 

35 [bid. 

36 Bolling v. Sharpe, supra note 18, at 499. 

37 Td. at 500. 

38 Certiorari has not been granted in recent housing cases. Dorsey v. Stuyvesant 
Town Corp., 299 N.Y. 512, 87 N.E.2d 541, cert. denied, 339 U.S. 981 *(1949) ; Banks 
v. Housing Authority, 120 Cal. App. 2d 1, 260 P.2d 668 (1953), cert. denied, 347 
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Separate but equal housing continues to be public policy throughout the 
South.** Two lower court cases have upheld segregation in public housing 
projects,*® but the clear trend in public housing is to declare segregation 
unconstitutional on the basis of prior Supreme Court decisions in analogous 
areas.*? 

Only two cases attacking discriminatory practices in urban renewal 
projects have reached the federal courts.*? These have been held prema- 
ture because it was merely anticipated that the private developers would 
discriminate in their sales policy and no present act of discrimination could 
be shown. These two cases were brought in the Fifth Circuit, which has 
sought to establish a difference between “governmentally enforced segre- 
gation,” which is forbidden, and “voluntary segregation for the common 
good,” which is permitted.** 


Ill. Tue State Action Concept AND THE Housine INDUSTRY 


This note is primarily concerned with discussing the possible constitu- 
tional restraints that can be imposed to prohibit discrimination in “pub- 
licly-assisted” private housing. Many of the cases have involved “Levit- 
town” housing developments because of their size and their avowed policy 
of discrimination. 


A. Novick v. Levitt & Sons*® 


This was a New York State case which contained the first attempt to 
establish a relationship between FHA and the developer, that could be 
classified as state action. The major attempt in this case was to obtain 
a declaratory judgment establishing a right not to be evicted through the 


U.S. 974 (1954) ; Cohen v. Public Housing Authority, 257 F.2d 73 (5th Cir. 1958), 
cert. denied, 358 U.S. 928 (1959). See also Emerson & Hanser, op. cit. supra note 
34, at 1241. 

39 CoMMISSION Report 419. 

40 Heyward v. Public Housing Administrator, 214 F.2d 222 (D.C. Cir. 1954); 
Favors v. Randall, 40 F. Supp. 743 (E.D. Pa. 1941). 

41 Detroit Housing Commission v. Lewis, 226 F.2d 180 (6th Cir. 1955); Vann v. 
Toledo Metropolitan Housing Authority, 113 F. Supp. 210 (N.D. Ohio 1953); 
Jones v. City of Hamtramck, 121 F. Supp. 123 (E.D. Mich. 1954); Davis v. St. 
Louis Housing Authority, Civil No. 8637 (E.D. Mo. 1955), 1 Race Ret, L. Rep. 353 
(1955); Askew v. Benton Harbor Housing Commission, Civil No. 2512 (W.D. 
Mich. 1956), 2 Race Rev. L. Rep. 611 (1956) ; Commission Report 454-55. 

42 Tate v. City of Eufaula, Ala. 165 F. Supp. 303 (N.D. Ala. 1958); Barnes v. 
City of Gadsden, 174 F. Supp. 64 (N.D. Ala. 1958), aff’d, 268 F.2d 593 (Sth Cir. 1959). 

43 Cohen v. Public Housing Administration, 257 F.2d 73, 78 (5th Cir. 1958) ; Avery 
v. Witchita Falls Independent School District, 241 F.2d 230, 233 (Sth Cir. 1957) ; 
Rippy v. Borders, 250 F.2d 690, 692 (Sth Cir. 1957). 

44 Levitt has built whole communities in New York, Pennsylvania, and New Jersey. 
: A estimated that Levittown, New Jersey will contain 16,000 homes when com- 
pleted. 

45200 Misc. 694, 108 N.Y.S.2d 615 (Sup. Ct. 1951), aff'd mem., 107 N.Y.S.2d 
1016 (App. Div. 1951). 
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use of state courts because of acts contravening Levittown’s policy of 
discrimination. The court held that the leased premises were purely 
private. Although the facilities of FHA were used, there was said to be 
no connection with the federal government that would transform Levit- 
town from a private to public entity. 


B. Jobnson v. Levitt & Sons*® 


This is the first case to reach federal courts questioning the relationship 
between FHA and private developers. The plaintiff Negroes, who were 
refused the sale of houses in Levittown, Pennsylvania, asked for an in- 
junction, supported by a declaratory judgment of their rights, against 
Levitt and the chiefs of the local FHA and VA, who were insuring the 
houses. The main question was whether or not the plaintiffs had standing 
to sue in federal court.*? It was necessary for them either to meet the 
jurisdictional amount or to meet the requirements of 42 U. S. C. §§ 1981- 
83, which provides for civil liability for any deprivation of constitutional 
rights “under color of any statute, ordinance, regulation, custom, or usage 
of any State or Territory.” 

The plaintiffs’ theory was that because the aid of the FHA and VA 
was critical to the success of Levittown (which was admitted by the 
motion to dismiss) the developing company must be deemed a federal 
agency.*® The court rejected the agency theory and dismissed the case 
for lack of jurisdiction, holding that no jurisdictional amount had been 
alleged and no showing had been made that Levitt had acted under color 
of statutory authority. 


Neither the FHA nor the VA has been charged by Congress with 
the duty of preventing discrimination in the sales of housing project 
properties. What the plaintiffs are saying in effect is that those 
agencies ought to be charged with that duty. But that is something 
which can be done only by Congress and which cannot be forced 





46 131 F. Supp. 114 (E.D. Pa. 1955). 
47 Another question is whether or not the plaintiff has the standing to raise the 
constitutional issue. In order to do so it is generally held that the person who 
claims the privilege must be directly injured, that the challenged action must be 
unconstitutional with respect to him and that he must belong to the class whose 
constitutional rights are abridged. Compare Massachusetts v. Mellon, 262 U.S. 
447 (1923); Tilleston v. Ullman, 318 U.S. 44 (1943); Bode v. Barrett, 344 U.S. 
583 (1953) ; Tenn. Electric Power Co. v. Tennessee Valley Authority, 306 U.S. 118, 
144 (1939); Doremus vy. Board of Education, 342 U.S. 429 (1952), with Barrows 
v. Jackson, supra note 30, at 257. This was a suit for damages for breach of a 
restrictive covenant in which the defendant was permitted to use as her defense the 
constitutional rights of a class to which she did not belong because of the practical 
impossibility of the persons whose rights were asserted to present their grievance 
before any court. 


48 Supra note 46, at 116. 
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upon the agencies in question by the courts through the medium of 
the injunctive process.*® 


The other theory relied upon, that Levittown was in effect a munici- 
pality and a branch of the government of Pennsylvania, was dismissed as 
“too far-fetched to require discussion.” 5° 


C. Ming v. Horgan™ 


This California case, which has occasioned considerable comment,™ is 
in direct conflict with the two previous cases. A Negro sought declara- 
tory relief against real estate agents and builders of housing offered 
for sale under FHA and VA commitments for mortgage insurance. The 
court held that the extensive involvement of federal agencies in a super- 
visory and advisory capacity brought the defendants within the scope 
of the Fourteenth and the Fifth Amendments. The court adopted the 
plaintiff's contention that “when one dips one’s hand into the Federal 
Treasury, a little democracy necessarily clings to whatever is with- 
drawn.” °° In reaching this conclusion the court relied heavily upon 
its assumption that the “separate but equal” doctrine has been discarded. 
As indicated previously the abandonment of the doctrine in this area 


by the Supreme Court has not been definitely established," although the 
court was supported by other California decisions.™ 


D. Dorsey v. Stuyvesant Town Corp.®® 


In this case no federal funds or administrative assistance were involved. 
A large slum area in New York City had been cleared by the use of the 
city’s power of eminent domain. A large insurance company, induced by 
substantial tax abatements,®? had agreed to rebuild the area. The court 
held, in a four to three decision, that once the land had been cleared the 


49 Ibid. 
50 Supra note 46, at 117. 


51 No. 97130, Super. Ct., County of Sacramento, Cal. (1958), 3 Race Rev. L. Rep. 
693 (1958). 


52 Note, 44 Va. L. Rev. 1173 (1958) ; Lehman, Discrimination in FHA Guaranteed 
saree a 40 Cuicaco B. Recorp 375 (1959); Note, 59 Corum. L. Rev. 
82 (1959). 


53 Ming v. Horgan, supra note 51, at 697. 
54 See notes 39, 40, 41, supra and accompanying text. 


55 Banks v. Housing Authority, supra note 38; Perez v. Sharp, 32 Cal. 2d 711, 198 
P.2d 17 (1948). 

56 209 N.Y. 512, 87 N.E.2d 541 (1949). 

57 The project was given a twenty-five year exemption from city taxes. The city 


also closed streets and turned them over to the Corporation which accounted for 19% 
of the total land area. 
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public purpose had been completed and the private company was free 
to discriminate in its rental policy.5® 

Although the majority recognized a trend in recent cases to impose 
constitutional restraints upon private groups which performed functions 
of a governmental character,®® they found no exertion of governmental 
power in the Stuyvesant Town Corp. which either aided in discrimination 
or deprived the plaintiffs of their constitutional rights.” 

The dissent*! by Judge Fuld pointed out that there was a contract be- 
tween the City of New York and the Stuyvesant Town Corporation 
which the city entered knowing of the latter’s discriminatory policy. 
Furthermore, a city ordinance was passed prohibiting discrimination in 
subsequent “tax exempt” projects but exempting prior commitments.” 
Since Stuyvesant Town was the only prior commitment, this appeared to 
the dissenters “the very state action which the Federal Constitution 
interdicts.” 

The dissent also drew a strong analogy between Stuyvesant Town and 
the company town in Marsh v. Alabama.™ 


With buildings covering many city blocks, housing a population 
of twenty five thousand persons, Stuyvesant is a “Town” in more 
than name. The exercise of a number of governmental functions 
was absolutely prerequisite to its existence. As a geographic entity, 
Stuyvesant Town was created by the City’s exercise of its eminent 
domain and street-closing powers and by its act of transferring such 
condemned land and public property to respondents. As an economic 
enterprize, Stuyvesant Town was made possible by the acquisition 
of this land at its cost to the City—not augmented by reason of any 
increase in value through assembly of the entire tract under single 
ownership—and by the City’s grant of tax exemption. As a going 
community Stuyvesant Town functions subject to supervision by 
governmental agencies. Upon dissolution, its surplus assets revert to 
the public. All in all, the resemblance between Stuyvesant Town 
and Marsh v. Alabama, . .. is strong... .© 


It may be significant that Dorsey v. Stuyvesant Town Corp. was de- 
cided before Brown v. The Board of Education,® and that Ming v. Hor- 


58 Dorsey v. Stuyvesant Town Corp., supra note 56, at 536, 87 N.E.2d at 551. 
59 Id. at 532-33, 87 N.E.2d at 550. 

60 Jd. at 533-34, 87 N.E.2d at 550. 

61 Jd, at 536, 87 N.E.2d at 551. 

62 New York, N. Y., ADMINISTRATIVE CopvE § J 41-1.2 (1957). 

63 Dorsey v. Stuyvesant Town Corp., supra note 56, at 538, 87 N.E. 2d at 553. 
64 326 U.S. 501 (1946). 

85 Dorsey v. Stuyvesant Town Corp., supra note 56, at 542, 87 N.E.2d at 555. 
66 347 U.S. 483 (1954). 
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gan®* was decided after Brown. The Ming opinion found a new trend in 
the law following the Brown decision. Although it recognized that the 
Supreme Court might not apply the rationale of the Brown decision, the 
Ming court felt compelled to apply it in the absence of a Supreme Court 
statement to the contrary.® 

Since Stuyvesant Town was the first urban renewal project to be con- 
sidered by any court, the implications of public assistance were not so 
evident; FHA had been in operation for twenty years before the Ming v. 
Horgan decision, and the social implications were apparent. The growth 
of all-white suburbs composed of FHA and VA insured homes seem to 
indicate the discriminatory results when no constitutional sanctions are 
applied. 

The Dorsey decision has been negated by New York’s anti-discrimina- 
tion legislation.”° 


E. Barnes v. City of Gadsden™ 


Here an urban renewal project was attacked on the theory that the 
private redevelopers intended to discriminate in the disposition of the 
property. Both the district court and circuit court agreed that an injunc- 
tion was premature since prospective discrimination is not actionable. The 
district court relied upon Dorsey v. Stuyvesant Town Corp.™ for the 
proposition that even if the private interests should, in the future, restrict 
sales and occupancy along racial lines, such behavior would not be state 
action.”* A dissenting opinion in the circuit court suggested that govern- 
mental participation was far more extensive in Gadsden than in Stuyvesant 
Town since the entire cost of land acquisition was to be borne by govern- 
ment funds,"* and consequently the public purpose would not be com- 
pleted until after the property passed out of the control of the redevel- 
oper.74* 


IV. Tue Pustic v. Prarvare ARGUMENT: THE NEED FoR CLARIFYING 
THE ROLE OF GOVERNMENT IN HovusInG 


Much of the conflict in the cases arises from attempts to distinguish be- 
tween public and private activities. Not only have federal, state, and 


87 Supra note 51. 

68 Ming v. Horgan, supra note 51, at 699. 

69 CoMMISSION REporT 465. 

70 Supra note 62. 

71 174 F. Supp. 64 (N.D. Ala. 1958), aff’d, 268 F.2d 593 (Sth Cir. 1959). 
72 Supra note 56. 

73 174 F. Supp. 64, 68 (N.D. Ala. 1958). 

74 268 F.2d 593, 597 (Sth Cir. 1959). 

74a Td. at 598. 
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municipal governments become more and more involved in traditionally 
private economic activities, but also many public functions are more 
easily accomplished through the use of private capital and private industry. 

Although it was not one of the original functions of the federal or of 
the state governments to provide habitation for their citizens, the current 
housing shortage is so acute that private industry alone is considered in- 
capable of effecting a solution.”® The existence of a federal housing pro- 
gram which has a very influential effect upon the housing industry** has 
been upheld as constitutional,” and until recently the discriminatory 
practices of the federal agencies’® have been overlooked. 

The question remains whether private activities in which the federal 
government directly participates should conform to the provisions of the 
Fifth and Fourteenth Amendments. The court in Dorsey v. Stuyvesant 
Town Corp. seemed fearful that an application of constitutional restraints 
would result in greater economic control,”® whereas the court in Ming v. 
Horgan assumed that the federal government cannot engage in housing 
activities “upon any other than an equal basis.” *° There is no reason why 
it is not judicially possible to separate constitutional restraints from 
economic or political or social regulation. The real irony of the present 
situation is that the housing industry subjects itself to substantial controls 
in the form of FHA requirements before qualifying for mortgage insur- 


ance, while protesting immunity from constitutional controls. 

It is clear that government agents engaged in a governmental activity 
are subject to constitutional restraints. Private citizens must also conform 
when they perform a public function, e.g., a political party primary has 
been held to be the real election in one party states.*! Financial aid alone 


75 For a general discussion of the current crisis see THE Epitors or Fortune, 
Tue Expitopinc Metropo.is (1957). 

786 Hearings Before the Senate Committee on Banking and Currency on Various 
Bills to Amend the Federal Housing Laws, 86th Cong., Ist Sess. 208 (1959) ; Com- 
MISSION REpPorRT 462. 

77 The Housing Act of 1937 was upheld as a valid exercise of the power of 
Congress to provide for the general welfare. Cleveland v. United States, 323 U.S. 
329, 333 (1945). 

78 ABRAMS, ForBIDDEN NeEIGHBORS, Ch. XVII, “Discrimination and the Federal 
Government” (1955); Hearings Before the Senate Committee on Various Bills to 
Amend The Federal Housing Laws, supra note 76, at 805-810 (Testimony of Mrs. 
Frances Levenson, Executive Director of the National Committee Against Discrimina- 
tion in Housing); id. at 466 (Census Bureau Report that only 11.3% of FHA 
borrowers have incomes of less than $4,000); Commission on RACE AND HOowusING, 
op. cit. supra note 22, at 29,49. FHA originally encouraged the use of restrictive 
covenants until this was declared illegal in 1948. Since then the discriminatory 
practices have been perpetuated by the lending institutions which make loans only 
in segregated areas and real estate agents who avoid racial mixing as a matter of 
policy. It has been estimated that less than 2% of all new homes insured by FHA 
since 1946 have been available to minorities and these mainly in all Negro develop- 
ments in the South. Commission Report 457-70. 

79 Supra note 56, at 535, 87 N.E.2d at 551. 

80 3 Race Ret. L. Rep. 695 (1958). 

81 Nixon v. Herndon, 273 U.S. 536 (1926) ; Nixon v. Condon, 286 U.S. 73 (1931). 
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may not be enough to make a private individual or a private institution 
an agent of the state for the purposes of the Fourteenth Amendment,®” 
but financial aid coupled with some form of governmental participation or 
control seems sufficient to impose constitutional restrictions.** What de- 
gree of governmental control or participation is necessary is still unsettled. 
There is a growing tendency, however, to classify a large subdeveloper like 
Levitt, who by his own admission is largely dependent upon the aid of 
the federal government for his success,** as publicly assisted and to require 
him to make his houses available to all citizens.®* 

The individual who obtains an FHA insured mortgage to buy a house 
presents a more delicate question, which will be discussed later. Another 
difficult question is whether there are any constitutional controls which 
might extend to developers or real estate agents who develop large sub- 
divisions unaided by federal or state agencies, or real estate agents who 
sell or rent single family dwellings.*¢ 

Under present theory this is clearly beyond the scope of “equal protec- 
tion” or “due process,” but a new theory is being urged by legal writers 
which, if accepted, may ultimately affect the housing industry. The argu- 
ment presented is that corporations and organizations which engage in 
important governmental functions and wield a powerful influence over 
public behavior should submit to the tenets of the Constitution.*" 


One writer urges that the existence of a state charter is sufficient justifi- 
cation for imposing constitutional restraints,** whereas another suggests an 
expansion of the concept of state-action to protect individuals against the 


82 Abernethy, Expansion of the State Action Concept Under the Fourteenth 
Amendment, 43 CorNELL L. Q. 375, 391 (1958). 


88 Kerr v. Enoch Pratt Free Library, 149 F.2d 212 (4th Cir. 1945), cert. denied, 
326 U.S. 721 (1945). 

84 Hearings Before House Committee on Banking and Currency, 85th Cong., 1st 
Sess., ser. 48, pt. 5 at 566 (1957) (Statement of Wm. Levitt). 


85 Ming v. Horgan, supra note 51. See also Note, Racial Discrimination in Hous- 
ing, 107 U. Pa. L. Rev. 515, 516, n.8 (1959). 

86 See generally MacGregor v. Florida State Real Estate Commission, 99 So.2d 
709 (Fla. 1958) in which the defendant real estate agent accepted a listing restricting 
the sale of property to Christians only and was prosecuted under a state statute for 
breach of faith for knowingly negotiating the sale to a Jewish buyer. The Florida 
Supreme Court rejected the defendant’s theory that a discriminatory listing contract 
would be unenforceable under the rationale of Shelly v. Kramer, 334 U.S. 1 (1948), 
and upheld the action of the Florida State Real Estate Commission as a pr 
to punish the broker for breach of statutory duty owing to his principal. This case 
has been criticized in 45 Cornett L. Q. 104 and 12 Rutcers L. Rev. 623 (1958). 
These writers draw an analogy between the real estate broker, who was not a 
member of the class discriminated against and the defendant in the restrictive covenant 
case, Barrows v. Jackson, 346 U.S. 249 (1953), who was permitted to use in her 
own defense the constitutional rights of the group discriminated against because 
she would otherwise sustain substantial monetary damages. 

87 Berle, Constitutional Limitations on Corporate Activity, 100 U. Pa. L. Rev. 
= (1952) Miller, The Constitutional Law of the Security State, 10 Stan. L. Rev. 

88 Berle, supra note 87, at 951. 
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arbitrary decision of power groups which are, in effect, private govern- 
ments.®® 

This theory is not so easily applied to the housing industry because it 
is still largely an amalgamation of small operators not concentrated in 
corporate form.®° However, some consideration has been given to the 
problem of applying constitutional restraints to the housing industry be- 
cause of widespread activities of the federal government and because of 
the supposed influential role of housing throughout the economy.*! 

An expansion of the concept of state action to include everything which 
is affected with a public interest requires an acceptance of the argument 
which was presented and rejected in the Civil Rights Cases.®? This broad 
concept of permitting regulation of activities affected with a public 
interest has usually been the justification of the use of the police power 
by the states.** Although it may be advantageous to by-pass a lethargic or 
deadlocked legislative body by assigning greater policy-making functions 
to the judiciary, this raises serious questions of jurisprudence and appears 
to abdicate the principle of representative government. 

To extend constitutional controls to the entire housing industry would 
require considerable reorientation of the objectives of federal housing 
policy and a clarification of the role of the federal housing program with 
respect to the national economy. There is evidence, however, that federal 
housing policy itself recognizes a justifiable governmental responsibility 
to guarantee “a decent home and a suitable living environment for every 
American family.” * 

There is also a federal statute, enacted in 1866, and reenacted in 1870 
after the Fourteenth Amendment, which provides that: 


All citizens of the United States shall have the same right, in every 
State and Territory, as is enjoyed by white citizens thereof to in- 
herit, purchase, lease, sell, hold, and convey real and personal prop- 
erty. 95a 


This statute, still a part of the United States Code, has been cited in 


89 Miller, supra note 87, at 664. 

90 DUNHAM, MopERN REAL EsTATE TRANSACTIONS 284 (2d ed. 1958). 

91 FUND FOR THE REPUBLIC, THE CORPORATION AND THE Economy 69 (1959). 
i Compare 109 U.S. 3, 6, 34 (1883) with Berle and Miller arguments, supra note 

93 Nebbia v. New York, 291 U.S. 502 (1934); West Coast Hotel v. Parrish, 300 
U.S. 379 (1937) ; Olsen v. Nebraska, 313 U.S. 236 (1941) ; Lincoln Fed. Labor Union 
v. Northwestern Iron and Metal Co., 335 U.S. 525 (1949); Day-Brite Lighting v. 
Missouri, 342 U.S. 421 (1951). 

94 Housing Act of 1949, ch. 338, § 2, 63 Stat. 413. See also President Eisenhower’s 
policy statement 100 Conc. Rec. 738 (1954). 

95 Ch. 31, § 1, 14 Stat. 27 (1866). 
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Buchanan v. Warley® and Shelley v. Kramer.*" It has also been given con- 
siderable weight by the Commission on Civil Rights.% 


V. Awnti-DiscrIMINATION LEGISLATION IN THE STATES 


Since the cases involving the constitutional concept of state action as 
applied to FHA and VA mortages and urban renewal programs are in 
conflict, many states have felt compelled to enact legislation prohibiting 
discrimination in housing transactions.®® These vary in scope, but most 
are restricted to the “publicly assisted” concept, and apply only to multi- 
unit dwellings of three or more units, or ten or more houses built by the 
same builder, or five or more contiguous houses sold by the same devel- 
oper. Until very recently the laws have applied either to public housing, 
redevelopment housing, or federally insured mortgages. The three cases 
testing the constitutionality of the anti-discrimination statutes all involve 
FHA mortgage insurance. 


A. New York Commission Against Discrimination v. Pelham Hall Apart- 
ments: The Police Power Upheld 


This first test case, questioning the constitutionality of the New York 
statute,!°? involved a refusal by defendants to rent an apartment to Negro 
applicants. The court found a violation within the definition of the act, 
and held that the statute was a proper use of the police power.’ 


95a 16 Stat. 144 (1870), 42 U.S.C. § 1982 (1958). 
96 245 U.S. 60 (1917). 

97 334 U.S. 1 (1948). 

98 ComMISSsION Report 451, 537. 

99 Jd. at 410-15. 

100 Jd. at 414. 

101 170 N.Y.S.2d 750 (Sup. Ct. 1958). 


102 N.Y. Civ. Ricuts Law § 18-b(3): 
(e) “(1) ... is located in a class A gd dwelling . (2) the acquisition, re- 
habilitation, repair or maintenance of which is. . financed in whole or in part by 
a loan... the repayment of which is guaranteed or insured by the federal government 
or any agency thereof, or the state or any of its political subdivisions or any agency 
thereof, provided that such housing accommodations shall be deemed to be publicly 
assisted only during the life of such loan... 
(f) “. . . is offered for sale by a person who Owns or otherwise controls the sale 
of ten or more housing accommodations located on land that is contiguous .. . if 
(1) the acquisition, construction, rehabilitation, repair or maintenance of such housing 
accommodation is . . . financed in whole or in part by a loan . . . the repayment 
of which is guaranteed or insured by the federal government or any agency thereof, 
provided that such housing accommodation shall be deemed to be publicly assisted only 
during the life of such loan . . . or (2) commitment issued by a government agency . 
is outstanding that acquisition of such housing accommodations may be financed in 
whole or in part by a loan . . . the repayment of which is guaranteed or insured by 
the federal government or any agency thereof, or the state or any of its political 
subdivisions or any agency thereof.’ 


103 Supra note 101, at 759. 
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The court did recognize the basic conflict between property rights and 
the constitutional right to equal protection of the laws: 


Involved here, it is said, is an apparent collision of rights, namely 
a clash between the right on the one hand of the private owner of 
property to enjoy and use it in the manner most desirable and/or 
profitable to him, and the right on the other hand of all individuals 
here to be treated equally and free of all discrimination on account 
of race, color, or religion. In the final analysis, however, what is 
involved here is a conflict between the rights of private property 
owners and the inherent power of the state to regulate the use and 
enjoyment of private property in the interest of the public welfare; 
and .. . the power of the state, when reasonably exercised, is su- 
preme.1* 


The defendant apartment owners had attempted to raise the equal 
protection clause in their own defense because the law applied only to 
owners of multiple dwellings which were publicly assisted. The court 
dismissed this contention, stating that, in matters of reform, legislatures 
are free to experiment on a trial and error basis,’ and so long as the 
classification rests on some reasonable relationship to the subject matter 
it is constitutional.! It is not well settled how substantial the nexus be- 
tween the end desired and the legislation should be,’ but it is on this 
point that the Washington State statute has been struck down. 


B. O’Meara v. Washington State Board Against Discrimination?°* The 
Police Power Denied 


The Washington statute against discrimination was very loosely written 
and, although it may never have been intended to include single family 
dwellings, the definition of publicly assisted housing referred to any 
federally insured loan.’°® Consequently, when Commander O’Meara at- 


104 Jd. at 757. 

105 Jd. at 759. 

106 [bid. 

107 See Note, Racial Discrimination in Housing, 107 U. Pa, L. Rev. 515, 531 (1959) ; 
Mugler v. Kansas, 123 U.S. 623 (1887) ; Barbier v. Connolly, 113 U.S. 27, 32 (1885) ; 
Brown v. Seattle, 150 Wash. 203, 272 P. 517 (1928). 

108 No. 535996 Super. Ct., King County, Washington, July 31, 1959, 4 Race 
Rev. L. Rep. 682 (1959). 

109 WasH. Rev. Cope § 49.60.040, Wash. Sess. Laws 1957, ch. 37 § 4. “Publicly as- 
sisted housing includes any building, structure or portion thereof which is used or oc- 
cupied or is intended to be used or occupied as the home, residence or sleeping place of 
one or more persons, and the acquisition, construction, rehabilitation, repair or mainte- 
nance of which is financed in whole or in part by a loan, whether or not secured by a 
mortgage, the repayment of which is guaranteed or insured by the federal government 
or any agency thereof, or the state or any of its political subdivisions, or any agency 
thereof, provided that such housing accommodation shall be deemed to be publicly 
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tempted to sell his twenty-four year old home on which he had an FHA 
mortgage and declined to deal with a Negro who made a firm offer, he was 
called before the State Board Against Discrimination to justify this act of 
discrimination.'© After a lengthy hearing O’Meara was ordered to sell the 
house to the Negro buyer. Instead, with the aid of the Washington Real 
Estate Board, he filed a complaint against the State Board Against Dis- 
crimination alleging that the state law was unconstitutional with respect to 
him and an invasion of his right to contract with whomever he pleased. 
The plaintiff's counsel offered the novel argument that it should be nec- 
essary to show a “clear and present danger” before he could be deprived 
of his private property rights by application of the police power.' 

A superior court agreed with O’Meara,"”” holding that the concept of 
state action was too remote to apply to the sale of real estate by a private 
owner. 


This court concludes that it is palpable sophistry to argue that 
Commander O’Meara, in endeavoring to sell his home, is acting by, 
for, or as the state. A private individual acting in his private capacity 
is perfectly free to discriminate as he pleases. The alchemy by which 
his conduct may be transmuted into state action is too subtle for this 
court to understand.14* 


The court also held that the law against discrimination in publicly 
assisted housing was unconstitutional as applied to O’Meara. Relying 
upon Mr. Justice Holmes’ argument in Patsone v. Pennsylvania‘* the 
court found that the class singled out for prohibitory legislation was not 
the peculiar source of the evil which the statute was intended to prevent.*® 


There is no reason to suppose that persons with FHA mortgages 
on their homes are more likely to discriminate against minority 
groups than those who have conventional mortgages or no mortgages 
or those who are purchasing on contract. This act would prohibit 
Commander O’Meara from doing what his neighbors are at perfect 


assisted only during the life of such loan and such guarantee or insurance, or if a 
commitment, issued by a government agency, is outstanding that the acquisition of 
such housing accommodations may be financed in whole or in part by a loan, 
whether or not secured by a mortgage, the repayment of which is guaranteed or 
insured by the federal government or any agency thereof, or of the state or any 
of its political subdivisions, or any agency thereof.” 

110 Jones v. O’Meara, No. H-498, Washington State Board Against Discrimination, 
(April 1, 1959), 4 Race Ret. L. Rep. 485 (1959). 

111 Brief for Appellants, p. 9, O’Meara v. Washington State Board Against Dis- 
crimination, supra note 108. 

112 Supra note 108. 

113 Td. at 687. 

114 232 U.S. 138 (1914). 

115 Supra note 108, at 688. 
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liberty to do. . . . The classification is arbitrary and capricious and 
bears no reasonable relation to the evil which is sought to be elimi- 
nated.44¢ 


It is no doubt true that an individual acting alone is not an agent 
of the state or federal government, but when individual action is multiplied 
by the parallel behavior of millions of other individuals who have FHA 
mortgage insurance, such action may be fairly imputed to the federal 
government, or at least the knowledgeable inaction of the federal govern- 
ment may be proscribed by the same constitutional inhibitions which con- 
trol positive action.** However, it should be noted that it was unnecessary 
to find state action in the sales transaction by Commander O’Meara, since 
the State Board Against Discrimination was proceeding under statutory 
authority under the police power. The police power must be reasonably 
directed toward the amelioration of some problem of public health, safety 
or welfare, but it may restrict purely private actions of individuals so long 
as the restriction is not unreasonable and arbitrary. It is necessary to find 
state action in order to apply constitutional restraints where no statutory 
authority exists. The statue prohibited discrimination only in the sale of 
publicly assisted housing, so that it was necessary to ascertain whether 
Commander O’Meara was publicly assisted within the meaning of the 
statutory definition. There was no constitutional reason why this particu- 
lar kind of housing should have been singled out for regulation, and the 
court held that the classification was unreasonable. 

The second argument suggests grounds for denying the applicability 
of the police power to discrimination, unless all citizens similarly situated 
are held to the same standard. This argument would appear to have as 
much validity in its application to a builder of subdivisions or owners of 
apartment buildings as to the individual owner of a private dwelling. 
Although this argument was not persuasive in the Pelham Hall Apartments 
case™8 or in Levitt & Sons v. Division Against Discrimination, there is 
some factual basis for concluding that a piece-meal attack on the problem 
does not alleviate the segregated residential pattern and may, in fact, 
aggravate it.1?° 

If the net result of holding one segment of the housing market to non- 
discriminatory conditions means that that segment of the market becomes 
primarily minority housing, then the statute which ordered this result 
would seem open to attack as an unreasonable and arbitrary use of the 
police power. 


116 [bid. 

117 Abernethy, op. cit. supra note 82, at 377-78. 
118 Supra note 101. 

119 Infra note 121. 

120 Regional Hearings 642, 910. 
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C. Levitt & Sons v. Division Against Discrimination" 


In this case the co-plaintiffs, Levitt and Greenfield Farms, developers of 
housing projects, made three substantive arguments against the New 
Jersey statute against discrimination:!2? (1) The statute was limited to 
public or quasi-public housing; (2) the statute adopted a system of classi- 
fication which was not reasonably designed to achieve the non-discrimina- 
tion sought, (3) the statute impinged on federal policy. The court re- 
jected all three theories. 

The New Jersey statute did not explicitly include housing projects on 
which an FHA commitment had been made but on which no loan had 
actually been insured. Nevertheless, the court held that the enumeration 
in the statute was not intended to be exhaustive, and the plaintiff’s housing 
developments were plainly within the definition of publicly assisted 
housing. 


The very existence of the development can be attributed to the 
FHA commitment. The mass market opened by FHA and other 
government insured purchase money housing loans accounts for the 
prospect of sufficient buyers to purchase the housing in question. 
Without such a mass market, it is inconceivable that the develop- 
ments would have been built; the number of prospective purchasers 
with adequate savings accumulated to make the down payment re- 
quired by conventional financing and with sufficient income to meet 
from their income the payments on a conventionally financed debt 
would not warrant the mass housing construction in evidence today. 
Thus the very fact that there are houses with which to discriminate 
in the development in question is primarily attributable to public 
assistance.'*8 


The court also held that the anti-discrimination statute on its face was 
not unreasonable or arbitrary. The court suggested that the main purpose 
of the statute may have been to provide more adequate housing for 
minorities rather than to abolish discrimination. In order to achieve this 
end it would be entirely reasonable to select that segment of the housing 
market which is newly constructed and easily financed and where estab- 
lished patterns of segregation would not be disturbed. 


: se 56 N. J. Super 542, 153 A. 2d 700 (App. Div. 1959), aff’d, 158 A.2d 177 (N.J. 


122N.J. Strat. ANN. § 18:25-5(k) (Supp. 1959) “ ‘A publicly assisted housing 
accommodation’ shall include all housing built with public funds or public assistance 
... and all housing financed in whole or in part by a loan, whether or not secured 
by a mortgage, the repayment of which is guaranteed or insured by the Federal 
Government or any agency thereof.” 

128 Levitt & Sons v. Division Against Discrimination, 158 A.2d 177, 184 (N.J. 1960). 

124 Td. at 187. 
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The court further held that the failure of Congress to adopt a national 
policy of non-discrimination in federal housing programs could not be 
interpreted as denying the right of states to enact such a policy.!*° Al- 
though Congress has avoided enacting a national standard of open occu- 
pancy’** in housing because such a provision might have an adverse effect 
on a local basis, state laws which are designed to comply with local condi- 
tions and attitudes cannot be inconsistent with the national policy.!?7 


VI. CoNncLusIons 


In the absence of legislation there are four approaches to the problem of 
applying constitutional restraints to housing transactions. (1) A strict line 
may be drawn between the public and private purpose as in Dorsey v. 
Stuyvesant Town Corp.!*® The public purpose may be confined to the 
clearing of slums and the stimulation of building, thereby confining the 
governmental activity to a time prior to the entrance of the private devel- 
oper and leaving him completely free of constitutional restraints. (2) It 
may be held that the cooperation of the developer and the government 
is such that the private developer must be bound by the Constitution to 
avoid discrimination in sales transactions. (3) The concept of state action 
or public assistance may be applied to the large developer who is aided 
by FHA or VA, but not to individual property owners under such a 
mortgage because of a hesitancy to characterize the individual sales trans- 
action as a discriminatory act “governmentally enforced.” However, if 
the courts should take the second step, the third will probably follow. 
(4) The next step would apply restraints to the entire housing industry, 
developers and agents alike, on the theory that the Constitution assures 
equal access to housing to all citizens. The basic argument in favor of this 
approach was expressed by Commissioner Hesburg at the opening of the 
New York housing hearings of the Commission on Civil Rights. 


If certain Americans, because of their color, race, religion or na- 
tional origin, grow up and live in conditions of squalor, closed from 
equal opportunities to have good homes and good neighborhoods, 
then all of America is poorer and the promise of the Constitution— 
the promise of the American dream—is not really being fulfilled.12° 


125 Td. at 188. 

126 E.g., Roosevelt Amendment banning discrimination in sale of FHA and VA 
homes rejected, 99 Conc. Rec. 1428 (1953). See also 95 Conc. Rec. 4797 (1949) 
(remarks of Senators Thye and Taft); Hearings Before the Senate Committee on 
Banking and Currency, 83d Cong. 2d Sess. ser. 140, pt. 1 at 289-93 (1954) ; Hearings 
on Various Bills to Amend the Federal Housing Laws Before the Senate Committee 
- Banking and Currency, 86th Cong., Ist Sess. 808, 812 (1959) ; Regional Hearings 

22. 

127 Supra note 123, at 188. 

128 299 N.Y. 512, 87 N.E. 2d 541 (1949). 

129 CoMMISSION Report 335; Regional Hearings 5. 
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This last approach seems least likely to be applied because it lacks 
Supreme Court precedent and is the most politically controversial. 

There is ample legal theory to support a decision to end racial segrega- 
tion in federal housing programs either by Executive Order,1*° an Act of 
Congress, or a Supreme Court decision. Whether the decision will be 
made depends upon considerations of public policy. Southern States have 
threatened to abandon public housing and urban renewal programs if 
racial segregation in housing is declared illegal.1*4 This could result in 
reducing the total housing supply available to minority groups and thus 
accelerating the migration of Southern Negroes to Northern cities. On 
the other hand, the pressure to purge all federal operations of any vestige 
of racial discrimination will continue, and failure to establish a national 
policy of non-discrimination draws criticism from non-white nations 
which will continue to affect the international prestige and position of 
the United States. 

A decision to apply constitutional restraints to federal housing programs 
would have limited applicability over the total housing market and would 
not obviate the necessity for state legislation.4*? The power of states to 
legislate is not limited to housing activities in which state action can be 
found, but may be extended to purely private housing transactions. The 
main criticism of the statutes would appear to be that the states have used 
the judicial doctrine of state action or public assistance in order to justify 
the legislation. This is both unnecessary and confusing. It seems more 
equitable in using the police power to impose prohibitions upon all per- 
sons in a similar situation, i.e., all builders of ten or more homes, rather 
only those with FHA commitments for mortgage insurance, or all apart- 
ments with five or more units, or all single family dwellings. The legis- 
lation would achieve better results and withstand attacks of unconstitu- 
tionality more easily by abandoning the doctrine of public assistance. The 
more recent statutes indicate a trend in this direction. 

The emerging pattern with respect to discrimination in private housing 
transactions shows racial segregation the continuing policy in Southern 
States and very strict prohibitions against discriminatory real estate prac- 
tices in the more liberal states. The early laws, which were primarily edu- 
cational’? and affected only a small percentage of the available housing," 


130 This has been recommended by the Commission on Civil Rights. CoMMIssION 
Report 538. 

131 Commission Report 461, 540; Regional Hearings 708; Washington Hearings 35. 

182 F.g., Chicago which has neither anti-discrimination laws nor an established 
social pattern of segregation has become the most segregated city of more than 
500,000 in the country. Commission Report 429-30. 

138 ComMISSION Report 415-19. 

184 F.g., The New York statute which covers publicly assisted “multiple dwellings” 
applies to approximately 7% of the housing supply in New York City whereas the 
local ordinance covering private “multiple dwelling” applies to about 70% of the 
available housing. Regional Hearings 81. 
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are already undergoing change to provide administrative tribunals to 
handle complaints'*® and some substantial penalty for noncompliance.'*¢ 
The laws are also becoming more comprehensive in their coverage of real 
estate transaction, i.e., the Colorado Fair Practices Act not only prohibits 
discrimination by the owner but also by real estate agents, advertisers, 
lending institutions, and anyone who may be in a position to aid, abet, 
or incite unfair housing practices.1*7 

Although discrimination in housing may prove an illusive concept and 
attempts to control it may lead to greater personal restrictions than the 
public will tolerate, so long as the legislative attempts are reasonable and 
apply equitably to all citizens similarly situated, there seems to be no con- 
stitutional obstacle to prevent their enactment. 





135 Fight states have commissions with powers of enforcement. 3 Race Ret. L. REp. 
1092 (1958). 


136 E.g., The new California statute provides for a minimum penalty of $500. CaL. 
HeattH & Sarety Cone § 35730. 


187 Col. Sess. Laws 1959, No. 259, ch. 148 § 5 (a)-(e). 
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CASE NOTES 


CoNSTITUTIONAL LAw—ConTEMPT Power OF CONGRESS—OBJECTION TO 
QUESTION FoR Lack oF PertTinENCY Must BE SpeciFic—Barenblatt v. 
United States, 360 U.S. 109 (1959). 


Pursuant to a subpoena, petitioner, a former college instructor, 
appeared as a witness before a subcommittee of the House Com- 
mittee on Un-American Activities investigating Communist infiltration 
in the field of education. After answering a few preliminary ques- 
tions petitioner objected generally to the inquiry by the subcom- 
mittee on grounds set forth in a memorandum filed with the subcom- 
mittee. He refused to answer questions about his affiliation with the 
Communist Party and was convicted of contempt of Congress.1 Held, 
conviction affirmed; Congress has wide power of inquiry in investigations 
conducted in furtherance of legislation, and objections on grounds of lack 
of pertinency of questions must be made apparent to the committee. 

The congressional power to punish a person other than a member of 
Congress? for contempt has been regarded by the courts as an implied 
power necessary to exercise effectively other powers expressly granted to 
Congress under the Constitution. Congress, however, must not exceed 
this power by directing a committee to make an investigation over which 
the particular House has no jurisdiction.* 

Although the powers of Congress in conducting investigations neces- 
sary for the performance of its constitutional functions are broad and 
may be delegated to committees, the power exercised must be both within 
the competence of Congress and within the authority actually delegated 
to the committee.® The inquiry must not extend to a judicial matter, and 
a determination of its nature involves an examination of the resolution 
under which it is ordered.® 

Congress has the right to secure information in order to determine 
whether to legislate on a particular constitutionally authorized subject.? 
If the action of a committee can be construed as having a legitimate ob- 
ject, a contrary assumption will not be made. The inquiry power of 


152 Stat. 942 (1938), 2 U.S.C. §192 (1958). 

2U.S. Const. art. I, $5, cl. 2, expressly grants to Congress the power to punish 
a member. 

3 Anderson v. Dunn, 19 U.S. (6 Wheat.) 204 (1821). 

4 Kilbourn v. Thompson, 103 U.S. 168, 190 (1880). 

5 United States v. Lamont, 18 F.R.D. 27 (S.D.N.Y. 1955), aff'd, 236 F.2d 312 
(2d Cir. 1956). 

6 Supra note 4, at 192. 

7 United States v. Deutch, 147 F. Supp. 89 (D.D.C. 1956). 

8 McGrain v. Daugherty, 273 U.S. 135 (1927); United States v. Miller, 152 F. 
Supp. 781, 784 (D.D.C. 1957), rev’d, 259 F.2d 187 (D.C. Cir, 1958). 
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Congress is not limited by any requirement that the hearings result in 
legislation or recommendations.® 

The courts will not inquire into the motives of the committee when the 
questions propounded are relevant to a legitimate legislative inquiry,’® 
but a committee must have a legislative purpose in investigating any 
particular matter.1! Questions asked of a witness must be pertinent to 
the matter under a but pertinency of a question is much 
broader than relevancy of evidence since a legislative inquiry must antici- 
pate all possible cases which might reasonably be the subject of legisla- 
tive action.!? 

Congress has discretion to decide what witnesses should be compelled 
to attend and testify on the ground of reasonable expectation that they 
have pertinent information.'* That the information asked may be used 
in aid of powers other than legislative does not deprive Congress of its 
right to compel disclosure.1* However, a congressional subcommittee 
may not engage in a general “fishing expedition” for the purpose of finding 
some matter which will discredit or embarrass the witness,* nor may the 
investigative power be used to expose the private affairs of individuals 
unless justified by a legislative purpose.!® 

In Watkins v. United States,7 the Court held that the witness must 
be adequately apprised of the pertinency of the questions to the subject 
matter of the investigation. The opinion stressed the fact that no inquiry 
is an end in itself but is only legitimate to fulfill the legislative role of 
Congress. Broad charters of authority to congressional committees were 
criticized since they make difficult the ascertainment of the pertinency 
of the information sought. The Court held that when confronted with 
an objection that a question is not pertinent, the investigating committee 
must state how the questions asked relate to the topic under inquiry. 
Sweezy v. New Hampshire'® held that questions concerning the con- 
tents of a lecture delivered by the petitioner at a university were not 
pertinent to the investigation of subversive activities in the state. The 
resolution authorizing the inquiry was criticized as too broad. In Sacher 
v. United States, the Court determined that the questions were not 
clearly pertinent to the subject of the inquiry as authorized by the parent 


9 Supra note 7. 

10 United States v. Icardi, 140 F. Supp. 383 (D.D.C. 1956). 

11 United States v. Miller, supra note 8. 

12 United States v. Orman, 207 F.2d 148 (3d Cir. 1953) ; United States v. Brewster, 


154 F. Supp. 126 (D.D.C. 1957), rev’d, 255 F.2d 899 (D.C. Cir. 1958), cert. denied, 
358 U.S. 842 (1958). 


13 United States v. Shelton, 148 F. Supp. 926 (D.D.C. 1957). 
14 Supra note 7. 
15 United States v. Kamin, 135 F. Supp. 382 (D. Mass. 1955). 


16 See v. United States, 349 U.S. 155 (1955) ; United States v. Rumely, 345 U.S. 
41 (1953). 


17 354 U.S. 178 (1957). 
18 354 U.S. 234 (1957). 
19 356 U.S. 576 (1958). 
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committee, and reversed the conviction of the petitioner for refusing to 
answer. In United States v. Deutch,?® it was said that to determine 
whether any question was properly asked of a witness before a congres- 
sional committee, it must be ascertained whether the general subject 
matter was within the legislative power of Congress, whether the inquiry 
was within the power delegated by Congress to the specific congressional 
committee, and whether the particular questions were pertinent to the 
inquiry which was being conducted.?! 

In the instant case, the Court pointed out that the petitioner had not 
specifically objected to the questions on the ground of pertinency, thereby 
distinguishing Watkins, where the witness had specifically raised the 
question of lack of pertinency. The Court found that the subject matter 
of the inquiry had been made clear to Barenblatt. The Court did not 
analyze in detail the memorandum submitted by the petitioner to the 
subcommittee, but the opinion pointed out that the general statements 
contained in the memorandum were not substitutes for an objection that 
the questions were not pertinent. The tenor of the memorandum was a 
general challenge to the authority of the subcommittee. The Court took 
the position that acceptance of the memorandum as a permissible objection 
would have required the subcommittee to respond to the memorandum 
by showing that the questions were pertinent. The Court seemed to 
imply that a witness who has refused to testify on the grounds of lack 
of pertinency must make a specific objection on that basis in order to avoid 
a contempt conviction. 

The Court, however, did not rest its decision solely on the witness’s 
failure to object on the grounds of lack of pertinency of the questions, 
but found that pertinency had been made to appear with “indisputable 
clarity” by the authorizing resolution, the opening remarks of the chair- 
man, members or counsel of the committee, the nature of the proceedings, 
and the questions themselves. 

Although the conviction for contempt of the petitioner in the instant 
case seems harsh if the petitioner did in fact rely on the memorandum 
as the equivalent of a pertinency objection and therefore did not deem 
it necessary to state otherwise the basis of his refusal to answer, it does 
seem that the obligation to make clear the basis of the objection rests 
not on the congressional committee but rather upon the objector him- 
self. Any other approach would constitute an undue burden on the 
legislative process. The result of this decision places the burden of 
os a right not to answer on the individual affected, where it 

longs. 


Yvonne Huguette Bebart 





20 United States v. Deutch, supra note 7. 
21 Jd. at 91. 
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ConsTITUTIONAL LAW—ExecuTive Power Over ForeiGN AFFAIRS—RE- 
STRICTION OF RIGHT TO TRAVEL IN DESIGNATED GEOGRAPHICAL AREAS— 
Worthy v. Herter, 270 F.2d 905 (D.C. Cir. 1959), cert. denied, 361 US. 
918 (1959). 


Worthy, a newspaperman, was refused renewal of his passport when 
he declined to make a commitment to abide by the travel restrictions 
therein. He had disregarded the same passport restrictions in 1955. The 
denial rested in no part on his prs beliefs, writings or character. In- 
stead, it was an application of the policy of the Secretary of State to 
refuse government permission to travel in certain areas of the world 
under Communist control and deemed by the Secretary to be trouble 
spots. Held, affirmed; under executive power over foreign affairs, the 
Secretary of State may refuse to allow travel in foreign areas designated 
as trouble spots. 

An American passport was originally a political document addressed to 
foreign powers certifying that the person described is a citizen of the 
United States and requesting for him while abroad free and safe passage, 
as well as lawful aid and protection.’ The right to travel is an attribute of 
personal liberty and cannot be restricted without due process of law.? 
Since passports were not necessary to travel abroad until World War I, 
the liberty to travel was not abridged by the Secretary’s refusal to issue 
one.* Under present rules a United States national must have a passport 
for travel outside this hemisphere.‘ In addition, foreign countries require a 
passport for admission of United States citizens.® 

The President has broad powers in the field of foreign relations.* He 
may negotiate with foreign governments,’ and alone or with Congress, 
deal with such matters as recognition of foreign governments,® assessment 
of treaty obligations,® resolution of disputed sovereignities,’® acquisition 





1 Urtetiqui v. D’Arcy, 34 U.S. (9 Pet.) 692, 699 (1835). 

2 Williams v. Fears, 179 U.S. 270, 274 (1900). The right to international travel 
has been recognized in Bauer v. Acheson, 106 F. Supp. 445, 451 (D.D.C. 1952). 

8 Shachtman v. Dulles, 225 F. 2d 938, 941 (D.C. Cir. 1955). 

422 C.F.R. §§ 53.1, 53.2 (1958). It is a crime to leave this country without a 
passport. 66 Stat. 190 (1952), 8 U.S.C. § 1185(b) (1958). 

5 Shachtman v. Dulles, supra note 3. 

6 See Ludecke v. Watkins, 335 U.S. 160 (1948); United States v. Belmont, 301 
U.S. 324 (1937). 

7 United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936). Here Con- 
gress had empowered the President to prohibit the sale of munitions to certain 
countries, with whatever limitations and exceptions he wished. The Court said that 
both Congress and the Executive have power in the foreign affairs area and Congress 
can delegate its powers to the President in broad terms, Jd. at 319-22, 329. 

8 United States v. Pink, 315 U.S. 203, 229 (1942); United States v. Belmont, 301 
U.S. 324, 330 (1937); Jones v. United States, 137 U.S. 202, 213 (1890); United 
States v. Palmer, 16 U.S. (3 Wheat.) 610, 633-34 (1818). 

9 Ivancevic v. Artukovic, 211 F.2d 565, 573 (9th Cir. 1954); Ware v. Hylton, 3 
U.S. (3 Dall.) 199, 260 (1796). 

10 In re Cooper, 143 U.S. 472, 490 (1892) ; The Kodiak, 53 Fed. 126, 130 (D.C. 
Alaska 1892) ; Foster v. Neilson, 27 U.S. (2 Pet.) 253, 307-09 (1829). 
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of new lands,” exclusion’? or expulsion’ of aliens, imposition of emer- 
gency controls over alien property, and establishment of an international 
war crimes tribunal.* 


The Secretary of State has long claimed an almost unlimited discretion 
to deny passports on the grounds that: (1) such denial is an exercise of the 
inherent power of the Executive to act independently in foreign affairs;1* 
and (2) the Congress provided in 1926 that the Secretary “may grant... 
passports under rules and regulations established by the President.” 17 


After World War II the Passport Office began denying passports solely 
on the ground that the “best interests” of the United States so required. 
In Bauer v. Acheson,® the Secretary of State revoked a journalist’s pass- 
port because her activities were “contrary to the best interests of the 
United States.” 2° The Government contended that issuance of a passport 
is directly related to foreign affairs and, therefore, issuance or denial is a 
political matter entirely within the discretion of the Secretary and not 
subject to judicial review. However, the court held that denial of an 
American’s passport has a direct bearing on the applicant’s personal 
liberty, and the discretion of the executive department, even in the con- 
duct of foreign affairs, must be exercised with regard to the constitutional 
rights of citizens.24 The 1926 passport statute was interpreted to require 
notice and an opportunity to be heard before a passport could be denied.” 

In Kent and Briehl v. Dulles,?* the Secretary denied passports to peti- 


11 Wilson v. Shaw, 204 U.S. 24, 32 (1907). 

12 United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537, 542 (1950). 

18 Carlson v. Landon, 342 U.S. 524, 534 (1952); Harisiades v. Shaughnessy, 342 
U.S. 580, 587-90 (1952). 

14 United States v. Von Clemm, 136 F.2d 968, 970 (2d Cir. 1943). 

15 Hirota v. McArthur, 338 U.S. 197, 208 (1949) (concurring opinion). 

16 Bauer v. Acheson, supra note 2, at 449; 3 HackwortH, Dicest oF INTERNATIONAL 
Law, 435, 467-70 (1942) ; Urtetiqui v. D’Arcy, supra note 1, at 698. 

1744 Stat. 887 (1926), 22 U.S.C. § 211(a) (1958). A related statute restricts 
issuance of passports to persons owing allegiance to the United States. 32 Stat. 386 
(1902), 22 U.S.C. § 212 (1958). The authority conferred on the President is exer- 
cised through Exec. Order No. 7856, 3 Fed. Reg. 681 (1938); see also 22 C.F.R. 
$$ 51.1-.77 (1958). 

18 The “best interests” refusals generally involved persons with alleged connections 
of one kind or another with international communism. Comment, 61 Yate L.J. 171, 
173-178 (1952). 

19 See note 2 supra. 

20 Ibid. 

21 Td. at 451. 

22 Td. at 451-52. In Nathan y. Dulles, 129 F. Supp. 951 (D.D.C. 1955) and Clark v. 
Dulles, 129 F. Supp. 950 (D.D.C. 1955), the court held that an informal investigation 
and correspondence between the applicant and the State Department did not meet the 
hearing requirement. Boudin v. Dulles, 235 F.2d 532 (D.C. Cir. 1956) and Dayton 
v. Dulles, 237 F.2d 43 (D.C. Cir. 1956) decided that factual findings sufficient to 
bring the applicant within one of the classes to be denied passports described in the 
passport regulations are necessary before the Secretary may deny a passport under 
the authority of those regulations. 

28 375 U.S. 116 (1958), reversing Briehl v. Dulles, 248 F.2d 561 (D.C. Cir. 1957) 
and Kent v. Dulles, 248 F.2d 600 (D.C. Cir. 1957). 
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tioners because of their alleged communistic beliefs and associations and 
their refusal to file affidavits concerning their present or past membership 
in the Communist Party. The Supreme Court found no authority in the 
Secretary to withhold passports because of the beliefs or associations of 
the applicants.** The Court held that the Secretary of State does not have 
unbridled discretion to withhold a passport, and that the authority dele- 
gated to him will be narrowly construed.” 

In Shactman v. Dulles,?* it was held that it was a violation of substantive 
due process to deny a passport solely on the ground that the applicant was 
a member of an organization improperly listed as subversive by the At- 
torney General.27 The court accepted the contention, however, that 
world conditions may be taken into consideration by the Executive, and 
are significant in determining whether a passport denial is arbitrary.?® 
The court took the position that even the due process protection must be 
applied with cautious regard for the responsibility of the Executive in the 
conduct of foreign affairs.” 

In Chicago & Southern Air Lines Inc. v. Waterman Steamship Corp.,®° 
Congress had given authority to the Civil Aeronautics Board to grant 
licenses to airlines where public convenience and necessity requirements 
were met, but provided that where a certificate of international carriage 
was involved, the President would make the final decision. The Supreme 
Court, four justices dissenting, refused to review the denial of an overseas 
license by the President on the grounds that aerial navigation routes 
involve considerations of national defense and foreign relations as to which 
the President must make “political” decisions using secret intelligence 
which the Court will not review.** 

In the principal case, the court pre with the applicant’s contention 
that under the statutes, the denial of a passport must be justifiable since it 
is otherwise a denial of the constitutionally protected right to travel. But 
the court agreed with the Secretary’s argument that plaintiff’s presence 
in the designated areas might place him in danger and further irritate 
relations with the designated countries and their allies, thereby impeding 


24 Id. at 117-30. 

25 Jd. at 124. Accord, Dayton v. Dulles, 357 U.S. 144 (1958), reversing 146 F. 
Supp. 876 (D.D.C. 1956). 

26 Supra note 3. 

27 Supra note 3, at 943. 

28 Id. at 941-42. 

29 Jd. at 942. This is emphasized by Rev. Stat. § 2001 (1875), 22 U.S.C. § 1732 
(1958), which imposes the duty upon the President, in the event it is made known to 
him that a citizen has been unjustly deprived of his liberty by or under the authority 
of any foreign government, to demand the reason therefor. If it appears to be wrongful 
and in violation of his rights, the President is to demand his release, and if this is 
unreasonably delayed or refused, he shall use such means not amounting to acts 
of war as he may think necessary and proper to obtain or effectuate release. The 
court decided that the restraint on Shachtman was arbitrary as it was a deprivation 
of liberty without a reasonable relation to the conduct of foreign affairs. Shachtman 
v. Dulles, supra note 3, at 943-44. 

80 333 U.S. 103 (1948). 
31 Jd. at 111. 
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the execution of American foreign policy. The court decided that the 
refusal by the Executive to permit a citizen to travel in areas designated 
as trouble spots or danger zones is a “foreign affair” over which the 
President has clear power.*? 


The “foreign affairs” cases** have not previously dealt with the Execu- 
tive’s restraint on the constitutional rights of a particular individual. 
Although the Waterman case turned on the finality of a discretionary act 
by the President in a foreign affairs area, and there appears to be no 
constitutional right to receive a certificate to operate an airline to a 
foreign country,** the Waterman case was the nearest approach to the 
use of the foreign affairs power to support the denial of a personal right 
until the instant case. The subject of passports is not beyond judicial 
assistance, despite its relation to foreign affairs.*5 Although a passport is 
a political document, it is also a document essential to the individual’s 
freedom of movement. Therefore, the courts are required to determine 
if the reason for the denial of a passport is substantively sufficient under 
the particular circumstances.*® 


The Executive’s power over foreign affairs has not sanctioned denial of 
passports on findings by the Secretary that the “best interests” of the 
United States require it, or because of the beliefs and associations of the 
applicants, but now the court has found a basis for the denial on the 
grounds that “the designation of certain areas of the world as forbidden to 
American travelers falls within the power to conduct foreign affairs.” ** 


Admittedly the Executive has power to deal with a situation entirely 
external to the United States,8* and the court in the instant case has 


82 Worthy v. Herter, 270 F.2d 905, 910 (D.C. Cir. 1959), cert. denied, 361 U.S. 918 
(1959). The court decided that the President has ample authority to designate re- 
stricted geographical areas under the Constitution itself, and that the President’s 
delegation to the Secretary was complete. Proc. No. 3004, 67 Stat. C 31 (1953); 
Exec. Order No. 7856, 3 Fed. Reg. 681 (1938). 

88 Supra notes 7 through 15. 


84 Chicago & Southern Air Lines, Inc. v. Waterman Steamship Corp., supra note 
30, at 112-13. 


35 See Perkins v. Elg, 307 U.S. 325, 349-50 (1939). 
36 Shachtman v. Dulles, supra note 3, at 940-42. 


87 Worthy v. Herter, supra note 32 at 910. This is the first passport denial based 
solely on the foreign affairs power. Hearings before the Subcommittee on Con- 
Stitutional Rights of the Senate Committee of the Judiciary, the Right To Travel, 
85th. Cong., Ist Sess., pt. 2 at 267 (1957). The instant holding has subsequently 
been reaffirmed, per curiam, by the same court in Frank v. Herter, 269 F.2d 245 
(D.C. Cir. 1959), cert. denied, 361 U.S. 918 (1959). Frank was a writer, teacher 
and lecturer and was invited to Communist China. The Secretary refused to remove 
the travel restrictions in plaintiff's passport. The Frank case had an additional factor 
of whether or not he was discriminated against, since the Secretary decided that a 
limited number of news representatives would be permitted to go and yet plaintiff 
was no less qualified, Jd. at 248. The concurring opinion felt that the Secretary’s 
decision was judicially reviewable to determine if discriminatory. The Frank case 
not only approves the Worthy case, but seems to broaden its scope, in that, by 
implication, it holds that the Secretary may arbitrarily dictate who may and who may 
not go abroad. 


38 United States v. Curtiss-Wright Export Corp., supra note 7, at 315. 
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decided that this is such a situation. The principal case has decided 
that an individual’s right to travel may be circumscribed if the basis 
for the restriction does not relate to a particular individual, but is a 
result of an executive evaluation of the military and political situation in 
designated areas. The court finds this to be a political act confided to the 
Executive, not to the judiciary,®® and considers it a natural extension of 
the foreign affairs power. To say that an individual’s travel abroad is not 
chiefly a foreign affair would be unrealistic. Nevertheless, one’s constitu- 
tional rights must be protected substantively as well as procedurally, and 
an arbitrary or discriminatory denial cannot be upheld. Therefore, it is 
within the realm of the courts, in considering the issue of substantive due 
process, to decide whether the reason for the restriction of the applicant’s 
liberty to travel was arbitrary. The court in the instant case did discuss 
the sufficiency of the Secretary’s reason for denying Worthy’s passport,*° 
but did not clearly decide that the reason given by the Secretary was sub- 
stantively sufficient. The court decided that the designation of certain 
areas as trouble spots is a foreign affair, whereas it should have expressly 
decided whether denial of the right to travel there meets the requirements 
of due process of law. Since the court’s opinion placed great emphasis on 
the executive’s power over foreign affairs,*? it is not clear if the reason for 
the denial was actually reviewed, or if the court merely concluded that 
this denial is within the realm of “foreign affairs.” 

It is submitted that the instant decision is correct to the extent that the 
court actually reviewed the sufficiency of the reasons for the Secretary’s 
denial of the applicant’s right to travel, and held those reasons to be — 
However, it is submitted that in light of Shachtman, the court erred in 
going further and holding that control of the right to travel abroad 
is within the executive’s power over foreign affairs and beyond the realm 
of the judiciary so long as a foreign affairs purpose is used to justify the 
denial. 

Sheldon A. Feldman 


CriMiInaAL Law—Peryury—QuanTITATIVE EvipeNcE Rute REJECTED— 
United States v. Collins, 272 F.2d 650 (2d Cir. 1959), cert. denied, 362 
US. 911 (1960). 


In answer to grand jury questions about certain minutes of Teamsters 
Union Local 299 of Detroit, the appellant admitted signing the minutes 
in 1953 and stated that they had not been altered. At the trial for perjury,’ 


389 Worthy v. Herter, supra note 32, at 913. 
40 Id. at 909-10. 


41 The court’s statements, inter alia, that: “the refusal of the Executive to accord 
Government approval for a citizen to travel in such a designated area is also a foreign 
affair,” and the declaration that “his (Executive’s) power in respect to foreign affairs 
includes power to refuse to sanction the travel of American citizens in that area”, 
tend to devaluate the earlier examination of the substantive reason for the Secretary’s 
refusal to issue an unrestricted passport to the applicant. Jd. at 911. 


118 U.S.C. § 1621 (1958). 
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the court permitted an I.B.M. type-designer to express an opinion that the 
minutes had been prepared on an I.B.M. machine with a typeface style 
designed by him and not marketed until 1955. Thereafter, a second expert 
witness, employed by the F.B.I. as a document examiner, testified that 
the minutes had been typed on a machine purchased by Local 299 from 
I.B.M. in 1956. The appellant claimed that the evidence was insufficient 
because the falsity of his statements was not proved by the testimony of 
two witnesses or one witness and corroborating circumstances. Held, 
affirmed; the test of whether evidence is sufficient to support a con- 
viction for perjury is not whether the evidence is “direct” but whether it 
is of a quality to assure that a guilty verdict is solidly founded. 

It is the majority view that in prosecutions for perjury? the govern- 
ment must prove the falsity of the statement in issue by the testimony 
of two witnesses or one witness and corroborating evidence.’ The purpose 
of the rule is to prevent ill-founded retaliatory attacks upon a witness 
by perjury prosecution based on no more than the contrary oath of 
another.* This quantitative rule of evidence in perjury cases is an ex- 
ception® to the general qualitative rule that evidence which is sufficient 
to convince the jury of the defendant’s guilt beyond a reasonable doubt 
is sufficient to sustain a conviction.® 

Originally it was necessary that the falsity of the oath be proved by 
the sworn testimony of two or more witnesses in order to sustain a con- 
viction for perjury.’ This rule was modified to permit conviction upon 
the sworn testimony of one witness if that testimony was supported by 
proof of corroborating circumstances.® Sufficient corroboration may be 
found in conflicting statements by the accused®, or in an admission of 
the accused.'° It is the falsity of the statement that must be corroborated; 
particular circumstances indicating falsity need not be.1! However, cor- 
roboration should be inconsistent with the defendant’s innocence,!” and 


2 Perjury is the willful and corrupt giving upon a lawful oath of false testimony 
material to the issue of the matter of inquiry. This may occur with any form of oath 
allowed by law to be substituted during an investigatory proceeding or in a court 
of justice, MILLER, CRIMINAL Law $160 (1934). 

3 Weiler v. United States, 323 U.S. 606 (1945). 

4 Ibid, 

- quantitative rule of evidence is also applied to treason. U.S. Const. art. III, 


6 Warszower v. United States, 312 U.S. 342 (1941). 


7“... to convict a man of perjury, a probable, a credible witness is not enough; 
but it must be a strong and clear evidence, and more numerous than the evidence 
given for the defendant; for else there is only oath against oath.” The Queen v. 
Muscot, 10 Mod. 192, 194, 88 Eng. Rep. 689, 690 (Q.B. 1714). 

8 “One witness ... is not sufficient . . . unless there were very strong circumstances, 
because one man’s oath is as good as another’s.” Lord Hardwicke, C.J., The King v. 
Nunez, Lee Cas. T. Hard. 265, 266, 95 Eng. Rep. 171, 172 (K.B. 1736). 

® United States v. Palese, 133 F.2d 600 (3d Cir. 1943). 

10 United States v. Wood, 39 U.S. (14 Peters) 430, 441 (1840). 

11 United States v. Margolis, 138 F.2d 1002 (3d Cir. 1943) ; United States v. Rose, 
113 F. Supp. 775 (D. Pa. 1953), rev’d on other grounds, 215 F.2d 617 (3d Cir. 1954). 

12“ | . we think that the repeated admissions of the defendant that her testimony 
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many cases hold that the corroboration must be “strong.” ** In any event, 
it must be clear and so convincing that, with the evidence of the witness 
who testifies directly to the falsity, it satisfies the jury beyond a reasonable 
doubt.1* 

Where the statement is about the defendant’s belief or status, the 
courts abandon the direct evidence rule and sustain convictions based 
upon circumstantial evidence of the falsity of the defendant’s statement. 
This is a necessary exception because perjurors could not be convicted in 
such cases unless they themselves testified that their statements were 
false.*® Similarly, in instances in which the defendant contends inability 
to remember facts about which he has often testified, a conviction may 
be based upon circumstantial evidence.’® But in cases in which the de- 
fendant’s statement was about a particular event or a fact, courts of 
appeal have reversed convictions because the falsity of the statement had 
been proved by circumstantial evidence alone.'* 

Whenever the subject matter is in its nature susceptible of direct proof 
it is the majority rule that circumstantial evidence is never enough to 
support a conviction for perjury.4® There is, however, a minority view” 
which rejects the common law theory as to the exceptional proof required 
in perjury cases, and places perjury on a plane with other crimes by hold- 
ing that perjury may be proved by circumstantial evidence sufficient to 
show guilt beyond a reasonable doubt.”° 

Akin to the minority view is an exception to the majority view that 
documentary evidence from the defendant himself may take the place 
of a living witness.*4 But this exception to the general rule does not 
eliminate the requirement of corroboration,”* and because the evidence 
is documentary does not dispense with the requirement that it be direct 
and positive.?* 

In Barker v. United States** the defendant was convicted of committing 
perjury by stating during his trial for mail fraud that all the stencils for 
a five-page document had been cut at the same time. The Government 
contended that the fifth and exculpatory page had been prepared after 


. . . was false was a fair substitute for the confirmatory testimony which is generally 
required in perjury cases.” United States v. Buckner, 118 F.2d 468, 469 (2d Cir. 1941). 


18 For collection of cases see 3 UNDERHILL, CRIMINAL EvipENcE § 823 (5th ed. 1957). 
14 See United States v. Wood, 39 U.S. (14 Peters) 430 (1840). 

15 Behrle v. United States, 100 F.2d 714 (D.C. Cir. 1938). 

16 People v. Doody, 172 N.Y. 165, 64 N.E. 807 (1902). 

17 Allen v. United States, 194 Fed. 664 (4th Cir. 1912). 

18 United States v. Otto, 54 F.2d 277 (2d Cir. 1931). See 156 A.L.R. 496 (1945). 


197 Wicmore, Evipence § 2041 (3rd ed. 1940). See also Annot., 15 A.L.R. 634 
(1921) ; 27 id. at 857 (1923) ; 42 id. at 1063 (1926). For a collection of the minority 
cases see 3 UNDERHILL, CRIMINAL EviweNce 1846 (5th ed. 1957). 


20 State v. Storey, 148 Minn. 398, 182 N.W. 613 (1921). 

21 United States v. Wood, supra note 10, at 444. 

22 Hammer v. United States, 271 U.S. 620 (1926). 

23 Radomsky v. United States, 180 F.2d 781, 783 (9th Cir. 1950). 
24198 F.2d 932 (9th Cir. 1952). 
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he had mimeographed the other four pages and was not a part of the 
original document. The court found that an examination of all five pages 
showed the truth of the Government’s contention. The defendant in 
that case argued that the evidence necessary for a perjury conviction did 
not exist because there was no witness testifying to the perjury, and all 
the other evidence was circumstantial. The court affirmed the conviction, 
holding that documentary matter written by the person charged is direct 
roof of the crime and that personal testimony was not needed. 

In United States v. Spaeth*® the defendant, a doctor, was convicted of 
committing perjury when he testified in a criminal action that he had 
treated the defendant on the day of the alleged crime. Testifying from 
his medication record, he stated that he had seen the defendant at the 
time of the robbery. A handwriting expert and an F.B.I. agent testified 
that the date on the record card from which the doctor testified had 
been changed. The court held that the card was directly, not circum- 
stantially, probative of the falsity of the defendant doctor’s oath.”® 


Like Barker** and Spaeth*® the instant case is analogized to the docu- 
mentary exception”? to the quantitative perjury evidence rule. The 
minutes themselves, signed by the defendant, constituted written proof 
that contained the refutation of his testimony. The typeface in which 
the minutes were written was direct and documentary evidence of the 
date on which they were prepared. But the holding in the instant case 
was not based entirely upon the documentary exception to the majority 
rule. The case represents a shift from the quantitative evidence rule to 
a qualitative concept similar to that adopted in a leading minority opinion, 
State v. Storey.8° The quantitative rule was rejected in favor of the 
qualitative rule, permitting perjury to be proved by circumstantial 
evidence if the proof is beyond reasonable doubt. The test is whether 
the verdict is solidly founded on credible evidence. 

The majority rule is an incongruity in our judicial system. This quan- 
titative theory, if consistently applied, should require a similar rule for 
every criminal charge now that the accused is competent to testify. The 
court in the instant case admitted that, in one sense, the evidence was 
circumstantial, but pointed out that the evidence was absolutely incon- 
sistent with the defendant’s innocence, and is far more convincing than 
would be the recollection of one or two witnesses that the defendant 
had signed the minutes at a later date than the one he had testified to.* 

The so-called two-witness rule may have had validity when it was 
first propounded. But modern techniques of criminal investigation elimi- 


25152 F. Supp. 216 (N.D. Ohio 1957), aff'd, 254 F.2d 924 (6th Cir. 1958), cert. 
denied, 358 U.S. 831 (1958). 

26 Ibid. See generally Spaeth v. United States, 218 F.2d 361 (6th Cir. 1955). 

27 Supra note 24. 

28 Supra note 25. 

29 United States v. Wood, supra note 10. 

80 Supra note 20. 
81272 F.2d 652 (2d Cir. 1959). 
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nate the reason for the rule, and modern adherence to a literal interpre- 
tation of the rule is pointless. This court has taken a bold step forward 
to enunciate a new rule in the federal courts. It is the quality of the 
evidence that should be the subject of the court’s scrutiny, not the quan- 
tity. The test should be, as it was in the instant case, whether the evidence 
is of a quality to assure that a verdict of guilty is solidly founded. 


Paul L. Rudman 


INTERNATIONAL LAw — DEeporTATION — Errect oF NoNn-RECOGNITION OF 
CoMMUNIsT CHINA UPON THE IMMIGRATION AND NaTIONALITY ACT OF 
1952—United States ex rel. Tom Man v. Murff, 264 F.2d 926 (2d Cir. 
1959). 


Relator, a Chinese seaman, entered the United States in 1925 as a seaman 
aboard a British ship. Deportation proceedings were instituted against 
him in 1952 for having overstayed the time permissible to an alien seaman 
who leaves his ship. The relator designated Formosa as the country to 
which he wished to be deported, and the Attorney General, acting pur- 
suant to statute,’ requested the Chinese Nationalist Goverment to accept 
him. But that government refused to do so, whereupon the Attorney 
General directed that he be deported to the “mainland of China.” On a 
writ of habeas corpus, the district court ordered that relator be released 
from the custody of the Immigration officials, on the ground that the 
Attorney General had failed to inquire of the Communist Government 


166 Stat. 212 (1952), 8 U.S.C. §1253(a) (1958) : 

The deportation of an alien in the United States provided for in this Act, or any 
other Act or treaty, shall be directed by the Attorney General to a country 
promptly designated by the alien if that country is willing to accept him into 
its territory .... If the government of the country designated by the alien 
fails finally to advise the Attorney General within three months following original 
inquiry whether that government will or will not accept such alien into its ter- 
ritory, such designation may thereafter be disregarded. Thereupon deportation 
of such alien shall be directed to any country of which such alien is a subject 
national, or citizen if such country is willing to accept him into its territory. 
If the government of such country fails finally to advise the Attorney General 
or the alien within three months following the date of original inquiry ... 
then such deportation shall be directed by the Attorney General within his 
discretion and without necessarily giving any priority or preference because 
of their order as herein set forth either— 

(1) to the country from which such alien last entered the United States; 

(2) to the country in which is located the foreign port at which such alien 
embarked for the United States or for foreign contiguous territory ; 

(3) to the country in which he was born; : 

(4) to the country in which the place of his birth is situated at the time 
he is ordered deported ; 

(5) to the country in which he resided prior to entering the country from 
which he entered the United States; 

(6) to the country which had sovereignty over his birthplace at the time of 
his birth ; or ; . , 

(7) if deportation to any of the foregoing places or countries is impracticable, 
inadvisable, or impossible, then to any country which is willing to accept such 
alien into its territory. 
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of China whether it was willing to accept him.? Held, affirmed; pre- 
liminary inquiry to the willingness of the country to accept a deported 
alien must be made even though the executive department has not ac- 
corded formal recognition to the government of that country. 


Despite the various theories concerning the legal nature of recogni- 
tion,’ whether and when recognition of a government will be accorded 
is a matter within the absolute discretion of the recognizing state.* The 
conduct of informal relations with the officials or agents of an unrecog- 
nized government does not always imply recognition.’ In the United 
States the question of recognition or non-recognition of a government has 
been traditionally held to be a political question, and a determination by 
the executive department is conclusive in the courts.® 


Whether or not an unrecognized government actually exists and is 
capable of exercising formal authority within its territory is a question 
of fact, of which the courts may take judicial notice.? It would be con- 
trary to common sense if the courts were to treat an unrecognized de facto 
government as non-existent and its acts as nullities. Where recognition 
is an issue in a case, it has been held that the courts must never anticipate 
the decisions of the executive department,® but should determine the 
issue in accordance with the existing foreign policy as dictated by the 
Department of State.? However, the courts must attempt to balance two 
factors—the factual existence of an unrecognized government and the 
policy of the executive department in regard to that government.’® The 
court must always be cautious of the danger of interfering with the 
executive department in the conduct of foreign affairs." 


The privilege to sue in courts in the United States is generally denied 


2 United States ex rel. Tom Man v. Shaughnessy, 142 F. Supp. 444 (S.D.N.Y. 


1956) 


3 There are two theories as to the legal nature of recognition of foreign governments. 
The constitutive view is that recognition is not a matter of political concession, but 
rather a legal duty to recognize upon the happening of certain conditions. 1 OppENn- 
HEIM, INTERNATIONAL LAw $71 (7th ed. Lauterpacht 1948). The declaratory view is 
that recognition is within a state’s absolute political discretion. Brrerty, THE Law or 
Nations 131-32 (5th ed. 1955). 

41 HackwortH, Dicest oF INTERNATIONAL Law § 31 (1940). 

5 Luther v. Sagor, [1921] 3 K.B. 532, 535, 1 Hackwortu, Dicest or INTERNATIONAL 
Law $53 (1940). A recent example of informal negotiation with an unrecognized 
government is the “Geneva Ambassadorial Talks” between the United States and 
Communist China concerning the release of American civilians still held by the un- 
recognized government, and an attempt to obtain a meaningful renunciation-of-war 
agreement applicable to the Formosa area. 33 Dep’r State BuLL. 219 (1955). 

6 United States v. Pink, 315 U.S. 203, 229 (1942) ; Jones v. United States, 137 U.S. 
202, 212 (1890). 

7 Wulfsohn v. Russian Socialist Federated Soviet Republic, 234 N.Y. 372, 375, 138 
N.E, 24, 26 (1923). 


8 Guaranty Trust Co. v. United States, 304 U.S. 126, 137 (1938). 

® Ibid. 

10 Bank of China v. Wells Fargo Bank & Union Trust Co., 104 F. Supp. 59, 64 
(N.D, Calif. 1952). 
11 Oetjen v. Central Leather Co., 246 U.S. 297, 302 (1918). 
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to the unrecognized government,!? and this privilege is refused where 
suit is brought to recover property of former regimes’* or to recover 
property of the present government.’* Similarly, an unrecognized govern- 
ment is protected from suit,1> and immunity is extended to property 
claimed by such government.’* In private litigation, it has been held 
that a decision of the executive department to withhold recognition does 
not prevent the courts from taking account of the facts as they exist 
under a de facto, though unrecognized, government.’7 Thus, nationals!8 
of an unrecognized government and corporations organized under a 
prior regime’ are permitted access to the courts. It has been held that 
documents authenticated by officials of an unrecognized government are 
admissible in evidence.2° The courts have given effect to the acts of a 
non-recognized government done within the territory it controls and 
affecting its own nationals,?! although their extraterritorial effects have 
been denied?? where public policy or principles of justice so require.** 

The Maret, decided in 1944, held that the decrees of the Soviet govern- 
ment of Estonia nationalizing all ships of Estonian registry were ineffective 
to transfer ownership of a vessel which was at an American port when the 
confiscatory decrees were promulgated.** The court, in dismissing the 
claim of the Soviet-owned trading company, placed primary emphasis 
on the State Department’s certification that the United States did not 
recognize the legality of the acts of state in question.*> Latvian State 
Cargo & Passenger S.S. Line v. McGrath approved the Maret case and 
held that when the executive branch of the government has a policy of 
non-recognition of specific foreign decrees, such non-recognition must 
be given effect by the courts.?¢ 

In Bank of China v. Wells Fargo Bank and Union Trust Company, 


12 Guaranty Trust Co, v. United States, supra note 8. 

18 The Rogdai, 278 Fed. 294 (N.D. Calif. 1920). 

14 Russian Socialist Federated Soviet Republic v. Cibrario, 235 N.Y. 255, 139 N.E. 
259 (1923); Preobazhenski v. Cibrario, 192 N.Y. Supp. 275 (Sup. Ct. 1922). 
nwa v. Russian Socialist Federated Soviet Republic, 234 N.Y. 372, 138 N.E. 

16 Banque de France v. Equitable Trust Co., 33 F.2d 202 (S.D.N.Y. 1929). 

17M. Salimoff & Co. v. Standard Oil Co., 262 N.Y. 220, 186 N.E. 679 (1933). 

18 Sliosberg v. New York Life Ins. Co., 244 N.Y. 482, 155 N.E. 749 (1927). 

19 Joint-Stock Co. v. National City Bank, 240 N.Y. 368, 148 N.E. 552 (1925). & 
oY Volunteer Fleet v. United States, 68 Ct. Cl. 32 (1929), rev’d, 282 U.S. 48 

20 Werenjchik v. Ulen Contracting Corporation, 229 App. Div. 36, 240 N.Y. Supp. 
619 (1930). 

21M. Salimoff & Co. v. Standard Oil Co., supra note 17. 

22 Petrogradsky Bank v. National City Bank, 253 N.Y. 23, 170 N.E. 479 Pag 

ion hy James & Co. v. Second Russian Insurance Co., 239 N.Y. 248, 146 N.E. 369 
CS Sokoloff v. National City Bank, 239 N.Y. 158, 145 N.E. 917 (1924). 

24 145 F.2d 431 (3d Cir. 1944). 

25 Id. at 438. 

26 188 F.2d 1000 (D.C. Cir. 1951), cert. denied, 342 U.S. 816 (1951). 
27 92 F. Supp. 920 (N.D. Calif. 1950). 
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a California bank holding a deposit of a bank chartered by the Republic 
of China?* was faced with the opposing claims of the old Nationalist- 
appointed representatives and agents appointed by the new People’s 
Republic of China. Because of the unstable positions of both governments, 
the federal district court postponed determination of the claimants’ rights. 
On appeal, the court of appeals remanded the cause, holding that the 
district court might re-examine its decision in the light of changing 
world conditions.” In March 1952, the district court held that the group 
representing the Nationalist Government was entitled to the deposit.*° 

In the present case the court considered the statutory requirements for 
deportation and concluded that prior inquiry of and acceptance by the 
receiving country is a condition precedent to deportation in every case. 
The court in the instant case held that to shuttle an alien back and forth on 
the chance that he would be accepted is “to the last degree cumbersome 
and oppressive.” ** The opinion impliedly recognized that, in the area 
of foreign relations, executive department expressions of policy with 
respect to non-recognition of a foreign government are binding on the 
courts.*? But the court reasoned that inquiring whether Communist China 
would accept the deportee would not constitute any greater “recogni- 
tion” of that country than would the act of sending the alien there. In 
each case there must be an agreement between the unrecognized govern- 
ment and the United States; the only differnce is in the time when the 
agreement will be made.** 

The Maret, Latvian State Cargo and Bank of China cases demonstrate 
the conclusiveness of executive policy in determining what, if any, recog- 
nition will be given to acts of an unrecognized foreign government. 
Although the unrecognized Communist government was permitted to 
intervene in the Bank of China case, the ultimate decision resulted in an 
effectuation of the executive’s recognition of the Nationalist government 
as the legitimate representative of China. 

In the principal case, the question before the court did not involve an 
act of an unrecognized foreign government but rather an act of the 
United States, namely, the deportation of an alien to territory under the 
de facto control of the unrecognized government. The court has not 
required the executive department to enter into any negotiation with the 
Communist government in regard to acceptance of deportees. It has 
simply stated that if an alien is to be deported, there must be compliance 
with the statutory mandate of a preliminary inquiry regarding acceptance 


28 The Bank of China was established in 1912 and two-thirds of its stock was held by 
the Nationalist Government, and the remainder by Chinese nationals. 


29 Bank of China v. Wells Fargo Bank & Union Trust Co., 190 F.2d 1010 (9th Cir. 
1951). The decision was rendered after the entry of Communist China into the Korean 
War in November 26, 1951. 


80 Bank of China v. Wells Fargo Bank & Union Trust Co., 104 F. Supp. 59 (N.D. 
Calif. 1952). 


81 United States ex rel. Tom Man v. Murff, 264 F.2d 926, 928 (2d Cir. 1959). 
82 Ibid. 
88 Ibid. 
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by the receiving country. The court has left to the discretion of the 
executive department the decision as to whether it shall continue to refuse 
entirely to deal with the unrecognized Communist regime on deportation 
matters, or whether it will add deportation to the other issues on which 
informal negotiations are conducted with the government.** 

It is submitted that this decision leaves unimpaired the doctrine of 
judicial deference to the executive department on the question of 
recognition or non-recognition. It only purports to protect an alien 
from the possibility of becoming “a man without a country” by reason 
of failure of the country to which he is deported to receive him. If the 
executive department desires to deport the alien, it must either secure 
acceptance from the receiving country or permit him to remain in the 
United States. This decision accords with both the requirements of the 
immigration statute and the supreme authority of the executive depart- 
ment to determine whether or not it would grant recognition to a foreign 
government. The balancing of immigration interests against the policy 
of non-recognition is left, under this decision, with the Executive. 


John L. Fugh 


PATENTS—INFRINGEMENT—ACTIVELY INDUCING INFRINGEMENT UNDER 35 
U.S.C. Section 271(b)—Hautau v. Kearney, 124 U.S.P.Q. 28 (D. 
Mich., 1959). 


Plaintiff's complaint for patent infringement under 35 U.S.C. 271(b) 
(1958) alleged that defendant was manufacturing machines in Wisconsin 
that infringed his patent, and was “actively inducing” third parties to 
infringe plaintiff’s patent by soliciting orders in Michigan. No sales re- 
sulted from these solicitations. Defendant filed a motion to dismiss on 
the ground that venue did not lie in the Michigan district because no act 
of infringement took place there as required by 28 U.S.C. 1400(b). Held, 
complaint dismissed; advertising and solicitation not resulting in a sale, 
will not support an action for patent infringement. 

The case law of contributory infringement has its foundations in the 
law of joint tort-feasors' that all who take part in a trespass either by 
actual participation or by aiding and abetting are held to be jointly and 
severally liable for the injury sustained.” Patent infringement is considered 
a tort and concert between joint tort-feasors can be shown by activities 
on the part of one to encourage the other to infringe.* Acts illustrative 
of multi-party concert sufficient to create liability are cooperation with 
the direct infringer by transporting the infringing devices to the detriment 


34 See supra note 5. 


1 American Telephone & Telegraph Co. vy. Radio Audion Co., 281 Fed. 200 (D. Del. 
1922), aff'd, 284 Fed. 1020 (3d Cir. 1922). 


2 Thompson-Houston Electric Co. v. Ohio Brass Co., 80 Fed. 712 (6th Cir. 1897). 
3 Bowker v. Dows, 3 Fed. Cas. 1070 (No. 1734) (C.C. Mass. 1878). 
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of the patentee,* or by participation in the profits of the actual infringe- 
ment.® 

Prior to the enactment of the new Patent Act of 1952°® the courts 
recognized as contributory infringers those who knowingly committed 
acts without which infringement would not have occurred, even though 
the acts did not involve the usual contributory infringing act of selling 
a component of the patented combination.” These acts included those of 
an architect who planned and supervised construction of the infringing 
machine, a salesman who solicited orders for the infringing device,® and 
a person who used trade secrets to construct an infringing machine for the 
direct infringer.1° A party who indemnified a direct infringer against 
liability for infringement has been held liable as a contributory infringer™ 
as well as one who knowingly purchased devices manufactured by an in- 
fringing process.’? But, the doctrine of contributory infringement did not 
apply to one who made an outright business loan without knowledge that 
the money was to be used to produce infringing devices,’* nor will 
liability result only from advertising.* However, solicitation resulting 
in just one sale constitutes an act of infringement’® for which the solicitor 
may be held liable as a contributory infringer.’* 

Although intent to infringe is not necessary to establish liability for 
direct infringement," it is generally considered to be an essential element 
of contributory infringement,'* but such intent can be imputed to a con- 


4 American Cotton-Tie Supply Co. v. McCready, 1 Fed. Cas. 631 (No. 295) 
(C.C.S.D.N.Y. 1879). 

5 Wooster v. Marks, 30 Fed. Cas. 613 (No. 18038) (C.C.S.D.N.Y. 1879). 

6 35 U.S.C. §$§ 1-293 (1958). 

7American Telephone & Telegraph Co. v. Radio Audion Co., supra note 1; 
Individual Drinking Cup Co. v. Errett, 297 Fed. 733, 740 (2d Cir. 1924) ; Cortelyou 
v. Charles E. Johnson & Co., 138 Fed. 110 (C.C.S.D.N.Y. 1905), rev'd on other 
grounds, 145 Fed. 933 (2d Cir. 1906); Toppan v. Tiffany Refrigerator Car. Co., 39 
Fed. 420 (C.C.N.D. Ill. 1889). 

8 Treut v. Risdon Iron & Locomotive Works, 102 Fed. 635, 642 (9th Cir. 1900). 

®New Wrinkle, Inc. v. Fritz, 30 F. Supp. 89, 43 U.S.P.Q. 185 (W.D.N.Y. 1939). 
mas ‘sees Products Corp. v. Tibony, 63 F. Supp. 372, 67 U.S.P.Q. 323 (E.D. N.Y. 
11 Reliance Construction Co. v. Hassam Paving Co., 248 Fed. 701 (9th Cir. 1918). 

12 General Electric Co. v. De Forest Radio Co., 28 F.2d 641, 648 (3d Cir. 1928), 
cert. denied, 278 U.S. 656 (1928). 

13 Ames Safety Envelope Co. v. Randell, 19 F. Supp. 613, 33 U.S.P.Q. 581 (D. 
Mass. 1937). 

Pees rae Galvanizing Co. v. Marquette Tool & Mfg. Co., 26 F.2d 593 (7th Cir. 


15 Latini vy. Dubin Corp., 90 F. Supp. 212, 84 U.S.P.Q. 334 (N.D. Ill. 1950). 

16 New Wrinkle, Inc. v. Fritz, supra note 9. 

17 Mueller vy. Zeregas, 12 F.2d 517 (2d Cir. 1926); Burt v. Ritchie, 251 Fed. 909, 
922 (D. N.Y. 1918) ; 69 C. J. S. Patents § 285 (1951). 

18 Zangerle & Peterson Co. v. Venice Furniture Novelty Mfg. Co., 133 F.2d 266, 56 
U.S.P.Q. 351 (7th Cir. 1943) ; El Dorado Foundry, Machine & Supply Co. v. Fluid 
Packed Pump Co., 81 F.2d 782, 28 U.S.P.Q. 436 (8th Cir. 1936); cert. denied 299 
U.S. 560 (1936); Lilly Co. v. Laucks, Inc., 68 F.2d 175, 20 U.S.P.Q. 80 (9th Cir. 
1933) ; cert. denied 293 U.S. 573 (1934) ; Harvey Hubbell, Inc. v. General Electric 
Co., 267 Fed. 564 (2d Cir. 1920). 
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tributory infringer under certain circumstances.” Intent is always im- 
portant to the extent that it shows concert or concurrence between the 
infringers, direct and contributory.?° It was also well settled that there 
could be no contributory infringement without the commission of an 
actual infringement,” and an allegation of direct infringement was neces- 
sary to sustain a complaint charging contributory infringement.” 

The doctrine of contributory infringement was considerably weakened 
by a line of Supreme Court decisions involving what is now known as the 
misuse doctrine.** In B. B. Chemical Co. v. Ellis** the Supreme Court 
held that the suit to restrain any form of infringement other than direct 
was against public policy. The Court further limited the application of 
the contributory infringement doctrine in Mercoid Corp. v. Mid-Con- 
tinent Investment Co.”> Subsequent to Mercoid, many distinguished mem- 
bers of the patent bar and some courts considered the doctrine of con- 
tributory infringement to be dead.”¢ 

Congress enacted Section 271 of the Patent Act in 1952?7 to eliminate 
the confusion generated by the courts and to codify the principles of con- 
tributory infringement®* as they existed prior to the Mercoid case.” 
Although the subcommittee hearings disclose that much was said in regard 
to section 271(c),®° there is little testimony from which to infer the 


19 New York Scaffolding Co. v. Whittney, 224 Fed. 452 (8th Cir. 1914), cert. 
denied, 239 U.S. 640 (1915). 

20 Mathews, Contributory Infringement and the Mercoid Case, 27 J. Pat. Orr. 
Soc’y 260, 267 (1945). 

21 Cincinnati Galvanizing Co. v. Marquette Tool Co., 26 F.2d 593 (7th Cir. 1928); 
Popular Mechanics v. Brown, 245 Fed. 859 (7th Cir. 1917) ; Conmar Products Corp. 
v. Tibony, 63 F. Supp. 372, 67 U.S.P.Q. 323 (E.D.N.Y. 1945); Bettis v. Patterson- 
Ballagh Corp., 16 F. Supp. 455, 459, 31 U.S.P.Q. 73, 78 (D. Cal. 1936). 

22 Detroit Lubricator Co. v. Toussaint, 57 F. Supp. 837, 63 U.S.P.Q. 139 (D. II. 
1944) ; American Voting Mach. Corp. v. City of New York, 2 F. Supp. 191, 16 
U.S.P.Q. 375 (S.D.N.Y. 1933). 

23 Carbice Corp. v. American Patents Corp., 283 U.S. 27 (1931); Leitch Mfg. Co. 
ys “a Co., 302 U.S. 458 (1938) ; Morton Salt Co. v. Suppiger Co., 314 U.S. 488 

24 314 U.S. 495 (1942). 

25 320 U.S. 661, 669 (1944). 

26 Rich, Contributory Infringement, 31 J. Pat Orr. Soc’y 449, 461 (1947). 

27 35 U.S.C. $$ 1-293 (1958). 

28 H.R. Rep. No. 1923, 82d Cong., 2d Sess. 9 (1952). 


29 Hearings before Subcommittee No. 3 of the House Committee on the Judiciary, 
82d Cong., 1st Sess., ser. 9, at 155-163, 169-175 (1951). 


30 Paragraph (c) also appears to enlarge the scope of contributory infringement. 
While some cases have indicated that one who sells an article not capable of 
use except in an infringing manner is liable for contributory infringement even 
in the absence of actual knowledge of the infringement, the sounder approach 
would seem to be that such facts merely give rise to a rebuttable presumption 
of intent to infringe. 

Hearings before Subcommittee No. 3 of the House Committee on the Judiciary, 82d 
Cong., Ist Sess., ser. 9, at 97 (1951). See also Mr. Federico comments on § 271(c). 
Id. at 105. Mr. Rich stated that § 271(c) was designed primarily to deal with 

a situation where the economics of the industry is such, perhaps, that the 
invention is not sold in the form in which it is claimed in the patent; it is sold 
in a slightly incomplete form like the lamp without the chimney, so that there 
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legislative intent of section 271(b)*! which provides that “whoever 
actively induces infringement of a patent shall be liable as an infringer.” 
It has been said that aragraphs (b) and (c) of section 271 define and 
limit contributory infringement of a patent.5? 


In Welding Engineers Co. v. Aetna-Standard Engineering* the plaintiff 
alleged that the defendant had actively induced infringement by pub- 
lishing 20,000 copies of an annual report containing pictures of the 
allegedly infringing device. The court held in effect that the infringement 
had not been induced by the publication of the annual reports because 
the sale of the allegedly infringing devices took place prior to publication 
of the reports and that an allegation that an infringement was induced 
presupposes an actual infringement as a result of the inducing act. The 
court also held that the employees of the defendant corporation, by ap- 
proving the vendee’s credit within the district, did not induce the de- 
fendant corporation to infringe the plaintiff's patent by selling the 
allegedly infringing devices in another district, since the alleged acts of 
infringement were committeed by the corporation itself. 


is a technical defense based on the ommission of something mentioned in the 
claim. Jd, at 157-58. 

Mr. Rogers: 
Well, then, changing the subject for a moment, do you think that the adoption 
of section (c) of this section will lead back to the practice that existed as I 
believe you said, back in 1914? 

Mr. Rich: 
Well, not that far back. You cannot compare it to a definite era, but it 
would alleviate the confusion which has arisen as a result of the Mercoid case. 

at 
See also, Mr. Rich’s comments, Jd. at 173-175. Others felt paragraph (c) to be 
inaptly drawn. Id. at 215. 


81 It is not clear to what extent paragraph (b) is intended to enlarge the present 
law on contributory infringement. The phrase ‘actively induces infringement’ 
might cover many situations which are not now considered to be contributory 
infringement. 

Hearings before Subcommittee No. 3 of the House Committee on the Judiciary, 82d 
Cong., Ist Sess., ser. 9, at 97 (1951). 
Subsection (b) is too broad in its scope and too vague to be administered 
properly without doing an injustice. For example, no one can tell what 
‘actively induces’ means or how much or how little may be done in the regular 
course of business without fear of being accused of ‘actively inducing’ infringe- 
ment. Jd. at 116. 
These objections to the breadth and ambiguity of paragraph (b) were also present 
in the previous subcommittee hearings. Hearings before Subcommittee on Patents, 
Trademarks and Copyrights of the House Committee on the Judiciary, 80th Cong. 
2d Sess., ser. 21, at 21, 25, 31-32 (1948). One witness felt that enactment of para- 
graphs (b), (c) and (d) of $271 was beyond the constitutional power of Congress 
ers” mead art. I, $8, cl. 8 of the Constitution. See Mr. McCabe’s testimony, 
at 
The purpose of this section is to codify in statutory form principles of con- 
tributory infringement and at the same time eliminate this doubt and confusion. 
Paragraph (b) recites in broad terms that one who aids and abets an infringe- 
ment is likewise an infringer 
H.R. Rep. No. 1923, 82d Cong., 2d Sess. 9 (1952). 


on Commentary on the New Patent Act, 35 U.S.C.A. $$ 1-110 at 1, 51-52 


33 169 F. Supp. 146, 119 U.S.P.Q. 489 (W.D. Pa. 1958). 
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In Transmira Products Corp. v. Fourco Glass Co.,5* it was held that 
the distribution of a booklet advertising the allegedly infringing element 
of a combination patent did not constitute “actively inducing” infringe- 
ment because the plaintiff failed to carry the burden of showing that the 
element advertised was not a staple article of commerce suitable for sub- 
stantial non-infringing use. The decision implies that in a case involving 
a non-staple article the court could have found “active inducement,” 
and liability, without any showing of actual infringement.** In Chicopee 
Mfg. Co. v. Columbus Fiber Mills** the defendant manufactured fabric 
which was subsequently covered by a design patent and completed a sale 
to a third party prior to the issuance of the patent but held the fabric as 
a bailee. The court held that the defendant did not “actively induce” 
infringement by the third party because the plaintiff failed to show that 
the third party directly infringed (made, used, or sold) subsequent to 
the issuance of the patent. 

In the principal case the defendant did nothing more than to solicit 
orders for the infringing device from which no sales resulted. The court 
stated that section 271(b) of the statute did not define an act independent- 
ly constituting infringement and, since no direct infringement had been 
shown, the defendant was not guilty of contributory infringement. In 
construing the words “actively induces” as found in section 271(b) the 
court allegedly used the “common meaning” rule of statutory constuc- 
tion. The Court construed induce to denote an act that is effective and 
has specific results rather than a mere unsuccessful attempt to bring 
about these results. This construction seems to strain the common mean- 
ing of induce, when reference is made to its complete definitior *’ 

In the Transmirra Products case the court implied that one who 
“actively induced” infringement could be held liable without a showing 
of direct infringement, provided that the advertised product was not a 
staple and that it could be shown that the defendant was actively in- 
ducing infringement. As in the principal case it was held in the Chicopee 
case that no liability would accrue to one whose activities in inducing 
infringement did not result in direct infringement. In the Welding 
Engineers case the court, none too clearly and at best by way of dictum, 
indicated that advertising not resulting in a sale would not support an 
action for “actively inducing” infringement. There had been no induce- 
ment, since the sale took place prior to the publication of the allegedly 
infringing material, and for that reason the present case can be dis- 
tinguished. The principal case, however, directly holds that solicitation 
not resulting in a sale does not constitute “actively inducing” infringement 


84 246 F.2d 538, 114 U.S.P.Q. 323 (2d Cir. 1957). 

35 Transmirra Products. Corp. v. Fourco Glass Co., 133 F. Supp. 531, 533, 106 
U.S.P.Q. 305, 307 (S.D.N.Y. 1955). 

86 165 F. Supp. 307, 118 U.S.P.Q. 53 (M.D. Ga. 1958). 

87 Induce means “to lead on; to influence; to prevail on; to move by persuasion or 
influence. . . . To bring on or about; to effect; cause. . . . To be persuasive; to 


use influence. . . . Syn.—incite, impel, urge, entice. . . .” WeEBSTER’s NEw INTERNA- 
TIONAL Dictionary, 1269 (2d ed. 1953). 
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and is the first decision to denote explicitly the extent of application of 
the somewhat indefinite phraseology of section 271(b). 

Although Congress intended to place liability upon those aiding and 
abetting infringement,** the legislative history shows that Congress did 
not intend to extend the doctrine of contributory infringement as it 
existed prior to the Mercoid case so as to make active inducers liable 
when no direct infringement results from such inducement.*® Thus, at 
present, as before the Mercoid case, it is necessary to show a direct 
infringement in order to make out a prima facie case of contributory 
infringement. 

In the instant case it is unfortunate that the patentee cannot even 
enjoin future advertising offering the patented machine for sale. It is 
submitted that in view of prior law and legislative history, the dismissal 
of the complaint, is based on a sound construction of 35 U.S.C. 271(b), 
notwithstanding the strained interpretation of the common meaning of 
“actively induces”. 


John C. LaPrade 


PaTENTS—REVIEW OF PATENT OFFICE Prioriry DETERMINATION—ISSUANCE 
OF THE PateNt—Monaco v. Watson, 270 F.2d 335, 122 US.P.Q. 564 
(D. C. Cir. 1959), cert. denied, 361 U.S. 924 (1959). 


The Board of Patent Interferences held that Monaco was not the first 
inventor, and Monaco later filed a civil suit in the District Court for the 
District of Columbia under 35 U.S.C. § 146 to have the determination re- 
viewed. While this proceeding was pending, Monaco brought a separate 
suit in the same court to restrain the Commissioner of Patents from issuing 
the patent to the winning party. The district court denied the restraining 
order. Held, affirmed; 35 U.S.C. § 135 authorizes the Commissioner to issue 
the patent to the party prevailing in the Patent Office when a section 146 
suit for review is brought, and any rights the losing party may subsequent- 
ly acquire, if he wins the civil suit for review, are protected by the same 
statutory section." 

An interference proceeding may be instituted in the Patent Office to 
determine priority of invention between two applications or between 
and application and a patent.? In the 1870 revision of the patent laws 
provision was made for a special examiner in charge of interferences’. 
The Commissioner of Patents was the final tribunal for appeal from the 


38 See note 31 supra; see also Jones v. R. C. A., 131 F. Supp. 82, 105 U.S.P.Q. 
370 (S.D.N.Y. 1955). 


39 Hearings before Subcommittee No. 3 of the House Committee on the Judiciary, 
supra note 33, at 161. 

1The dissent said, “[T]he Commissioner of Patents does not have jurisdiction 
to issue a patent until after termination of proceedings brought under 35 U.S.C. 
$146.” 270 F.2d 335, 337, 122 U.S.P.Q. 564, 566 (D.C. Cir. 1959). (Emphasis added.) 

235 U.S.C. $135 (1958). 

3 Act of July 8, 1870, ch. 230, § 2, 16 Stat. 198. 
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examiner’s decision on the question of priority of invention.‘ The only 
other review available was an equity suit (referred to hereinafter as a 
civil action) which could be brought in a district court to require the 
Commissioner to issue a patent to the party who lost in the Patent Office 
interference proceeding. The civil action took the general form of a 
new trial on the priority of invention issue. In 1893, however, provision 
was made for an appeal from the Patent Office to the Court of Appeals 
of the District of Columbia,* where the review was based entirely on the 
record developed in the Patent Office.*? The civil action in a district 
court remained available after an adverse decision on appeal from the 
Patent Office to the Court of Appeals of the District of Columbia.® 

A major change in patent review procedure occurred in 1927 when 
the appeal to the Appeals Court of the District of Columbia became the 
alternative to the civil action,® making the two review avenues mutually 
exclusive. The Court of Customs and Patent Appeals assumed the 
functions of the Appeals Court of the District of Columbia with respect 
to patent matters in 1929.1° Later a Board of Interference Examiners 
replaced the special examiner of interferences in the Patent Office, and 
subsequent to 1939 the appeal or civil action was brought directly from 
the Board of Interference Examiners, which assumed final Patent Office 
jurisdiction in regard to interference matters.’ 

Before the appeal to the Court of Appeals was available, several cases 
involved the authority of the Commissioner to issue a patent after a 
priority determination. In the earliest case found, Jn re Sargent,!* a party 
who had exhausted all other review procedures filed a civil action and 
petitioned the Commissioner to withhold issuance of the patent. The 
Commissioner granted the petition, but the Secretary of the Interior 
reversed the Commissioner, stating that the final adjudication by the 
Patent Office gave the winning party the right to a patent, and the com- 
mencement of a “de novo” proceeding in the civil court did not supersede 
the Patent Office decision. When the same fact situation was presented 
in Wells v. Boyle,* the Commissioner denied the petition, stating that 
there was “nothing in the patent law which suggests anything in the 
nature of a supersedeas ... .” 


In Whipple v. Miner,® the court denied an injunction against the 


4 Little v. Lillie, 1876 Dec. Com. Pat. 207, 211 (1876). 
5 Act of July 8, 1870, ch. 230, § 42, 16 Stat. 204. 

6 Act of Feb. 9, 1893, ch. 74, § 9, 27 Stat. 436. 

72 WALKER, PaTENTs 963 (Deller ed. 1937). 

8 Hoover v. Coe, 325 U.S. 79, 85-86 (1944). 

® Act of Mar. 2, 1927, ch. 273, § 8, 44 Stat. 1336. 

10 Act of Mar. 2, 1929, ch. 488, 45 Stat. 1475. 

11 Act of Aug. 5, 1939, ch. 451, § 1, 53 Stat. 1212. 

12 Act of Aug. 5, 1939, ch. 451, $$ 3, 4, 53 Stat. 1212. 
13 1877 Dec. Com. Pat. 125 (1877). 

14 1888 Dec. Com. Pat. 36 (1888). 

15 15 Fed. 117 (D. Mass. 1883). 
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Commissioner, holding that the court had independent and original juris- 
diction. Further, the court found that if an adverse party was able to 
withhold the issuance of the patent by injunction after filing a civil 
action, the party prevailing in the interference proceeding would not 
have any security with respect to the time his patent would issue. The 
court concluded that such an interpretation would leave the control of 
the issuance of the prevailing party’s patent to the discretion of the 
adverse party—an unacceptable result. 

Several recent cases have dealt not only with the Commissioner’s 
authority to issue a patent, but also with the nature of the civil action 
and the appeal. In the case of Im re Allen,1® which dealt with the issue 
of patentability rather than priority, the Court of Customs and Patent 
Appeals held that the Patent Office Board of Appeals had no jurisdiction 
to consider a motion for reconsideration after the filing of an appeal. 
While prior to In re Allen the Commissioner had been issuing the patent 
to the party prevailing in the interference, regardless of the type of review 
used,!7 the Commissioner interpreted the Allen case as applying to all 
matters pending in the Patent Office at the time of the appeal, including 
interferences.'® 

The development of the present differences in procedure and function 
between the appeal and the civil action review was discussed by the 
Supreme Court in Hoover v. Coe, the Court pointing out that the 
appeal is a summary hearing based solely on the record made in the 
Patent Office, while the civil action provides the opportunity to produce 
new evidence. There are, however, definite restrictions on the scope 
of review in the civil action, governed primarily by the nature of the 
record in the Patent Office.? 

The present statutory provisions relating to interferences are 35 
US.C. §§ 135, 141, and 146 (1952 Patent Act). Section 135 states: 


The question of priority of invention shall be determined by a 
Board of Patent Interferences . . . whose decision, if adverse to the 
claim of an applicant, shall constitute the final refusal by the 
Patent Office . . . and the Commissioner may issue a patent to the 


16 115 F.2d 936, 47 U.S.P.Q. 471 (C.C.P.A. 1940). 

17 Brief for Appellee, p. 15, Monaco v. Watson, 270 F.2d 335, 122 U.S.P.Q. 564, 
(D.C. Cir. 1959), quoting Dunn v. Ragin, 50 U.S.P.Q. 464, 465 (Patent Office 1941) 
(Decision of the Commissioner of Patents construing the effect of the Act of Aug. 
5, 1939, ch. 451, §$1, 4, 53 Stat. 1212). 

18 Td. at 16. 

19 325 U.S. 79 (1944). 

20 Id. at 83, 87. 


21 The question of inoperativeness when not raised by motion in the Patent Office 
interference proceeding, cannot be considered in a civil action. Sperry Rand Corp. v. 
Bell Telephone Laboratories, Inc., 171 F. Supp. 343, 121 U.S.P.Q. 39 (S.D.N.Y. 
1959). Unless the evidence of prior invention was brought before the Patent Office, 
or an explanation made as to why the evidence was not introduced at that time, the 
issue of prior invention cannot be raised in the civil action. Killian v. Watson, 121 
U.S.P.Q. 507 (D. D.C. 1958). 
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applicant who is adjudged the prior inventor. A final judgment 
adverse to a patentee from which no appeal or other review has 
been or can be taken or had shall constitute cancellation of the 
claims involved from the patent, and notice thereof shall be en- 
dorsed on copies of the patent thereafter distributed by the Patent 
Office. (Emphasis added.) 


It should be noted that the statute in effect at the time of the Sargent and 
Whipple cases contained essentially the same provision with respect to 
the Commissioner’s authority to issue a patent to the prevailing party.” 
The second sentence of the section was introduced by the 1952 Patent 
Act, and deals with the disposition of claims in a patent after the patentee 
is adjudged not to be the prior inventor. Section 141 provides for review 
of the Board’s decision by the Court of Customs and Patent Appeals, 
unless a civil action is brought as provided by section 146. In both the 
appeal and civil action the time limit for commencing such review is 
sixty days. 

The legislative history reveals no specific reference to section 135 in 
the Senate Report?* accompanying the House bill which subsequently 
became the 1952 Patent Act. Further, the testimony presented before 
the House Subcommittee indicated little interest in this section or in 
appeal and review procedure in general.** The few statements made con- 
cerning this section create the impression that the last sentence had 
particular reference to a party actually in the position of a patentee at 
the time of the interference.*® There does not appear to be any indication 
from the legislative history that the provision for cancellation of claims 
was added to minimize the injustice that might result when a patent 
issued after the Board’s decision and before a final adjudication on review. 


The court in the present case did not rely on the early cases previously 
cited, but rather based its decision entirely on its interpretation of 35 
U'S.C. § 135. In referring to the first sentence of the section, the court 
said, “we think this means what it says.”,?6 concluding that after the 
board makes the final decision in the Patent Office the patent should be 
issued to the winning party. Weight was also given to the remaining 


22“And the Commissioner may issue a patent to the party who is adjudged the 
prior inventor ... .”, Act of July 8, 1870, ch. 230, § 42, 16 Stat. 204. 


23S. Rep. No. 1979, 82d Cong., 2d Sess. (1952). 


24 See Hearings on H.R. 3760 Before Subcommittee No. 3 of the House Committee 
on the Judiciary, 82d Cong., Ist Sess. (1951). 


25 Jd. at 45. The report of the American Patent Law Association summarized the 
import of section 135 as follows: “Section 135 provides for the automatic cancella- 
tion of the claims involved from a losing patent in an interference.” Mr. Harvey R. 
Hawgood presented his objection to section 135 by saying “[T]he sentence providing 
that a judgment adverse to a patentee shall constitute a cancellation of his claims 
involved in the intereference, may, in some specific cases, work out to absolute in- 
justice, particularly where the Patent Office dissolves the interference on some 
technical ground from which there is no appeal to the courts, as for instance, on 
inability to make the counts.” Jd. at 211. 


26 Monaco v. Watson, supra note 1, at 336, 122 U.S.P.Q. at 565. 
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sentence of the statutory section. This provision, said the court, protected 
the rights of the adverse party who wins in a civil action by automatically 
cancelling the disputed claims from the patent issued to the party who had 
prevailed in the Patent Office. In effect, the court deemed the last 
sentence of the provision, when read with the remainder of the section, a 
legislative directive that a patent should issue immediately after the 
Board’s decision. 

As previously suggested, however, there does not appear to be a clear 
legislative directive as to section 135. For this reason, the prior statutes 
and cases are significant in providing some assistance in its interpretation. 
This is especially true because the statutes enacted after the Sargent and 
Whipple decisions substantially altered the review procedure, eliminating 
the uncertainty as to when a civil action could be commenced and 
permitting either form of review directly from the initial interference 
decision in the Patent Office. In effect, these changes eliminated the in- 
justice with which the Sargent and Whipple decisions were concerned. 
Furthermore, after the Allen case a situation was created whereby the 
losing party is placed in an inequitable position, for if he desires to have 
the patent withheld from his adversary he must appeal to the Court of 
Customs and Patent Appeals. 

While the instant case is consistent with the Sargent and Whipple cases, 
which were decided under essentially the same statutory provision govern- 
ing the Commissioner’s authority to issue a patent, the inequities inherent 
in the circuity of review then available are no longer present. The statute 
does not require, nor does legislative history suggest, that the Commis- 
sioner issue the patent while review is ape: . To the contrary, the 
Commissioner is without jurisdiction to do so if the losing party appeals 
to the Court of Customs and Patent Appeals. It is submitted that the 
instant case establishes an unnecessary and unjustifiable discrepancy be- 
tween the two types of review, since it may force a losing party to 
appeal to the Court of Customs and Patent Appeals even though his case 
may be best suited to civil action review. 

William T. Fryer, Ill 


TAXATION—EMPLOYER CoNTRIBUTIONS TO Non-QUALIFIED PRoFIT-SHARING 
PLAN—DEDUCTION WHEN COMPENSATION IS Pain TO EMpLoyEEsS—Russel? 
Manufacturing Company v. United States, 175 F. Supp. 159 (Ct. Cl. 
1959) 


The plaintiff-taxpayer in 1942 adopted a non-qualified? profit-sharing 
plan under which a prescribed percentage of the company’s yearly profits 


1The Internal Revenue Service has announced its non-acquiescence in the Court 
of Claims’ decision in this case. TIR-182, Oct. 23, 1959, 28 U.S.L. Weex 2187 (Oct. 
27, 1959). The Service reasons that the decision is “clearly contrary” to the regulations 
(see note 21 infra) which reflect “the long standing interpretation of” section 23(p) 
(1)(D) (see note 3 infra). 


2A qualified plan is one which meets the requirements of the Int. Rev. Code of 
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was contributed to a series of irrevocable trusts. Beneficiaries of income 
and principal payments of the trusts were certain officers and key manage- 
ment personnel, but voluntary separation from the company resulted in 
forfeiture of benefits. In the taxable year 1945 the company paid the 
trustees a total of $47,600, and principal amounts payable to the benefici- 
aries were accrued in the amount of $17,328.80. Actual distributions by 
the trustees to the beneficiaries totaled $3,200. The Commissioner allowed 
no deduction in 1945 or any other year for any of these amounts. In a 
suit to recover overpayment of excess profits taxes in 1945, the taxpayer 
claimed a deduction under Section 23 (p)(1)(D) of the Internal Revenue 
Code of 1939, as amended,’ for the amounts of compensation actually 
paid to employee-beneficiaries in the taxable year.* Held, an employer is 
entitled to a deduction when compensation is paid by the trustees to the 
employee-beneficiaries of a non-qualified profit-sharing plan. 

Deductions for compensation are governed by Section 23(a) of the 
Internal Revenue Code of 1939.5 The compensation deduction was origi- 
nally recognized under the concept of a general business expense® and was 
codified in the Revenue Act of 1918.7 The 1939 Code as enacted also pro- 
vided for a deduction for employer contributions to qualified pension, 
profit-sharing, and stock-bonus plans.* Under the “ordinary and necessary 
business expense” theory, the early regulations recognized as a deduction 
certain contributions of an employer to pension trusts,® and the Revenue 
Act of 1928'° codified this deduction in terms of contributions made to an 
employees’ trust. 


1939, ch. 1, § 165, 53 Stat. 67 [now Int. Rev. Cove of 1954, § 501(a)] and thereby 
is exempt from tax. Qualified plans are treated under § 23(p) (1) (A), (B), and (C) 
of the Int. Rev. Code of 1939, as amended, 56 Stat. 863 [now Int. Rev. Cope oF 
1954, § 404(a) (1), (2), (3), and (4)]. 

8 Int. Rev. Code of 1939, § 23(p)(1)(D), as amended, 56 Stat. 863-65 (1942) 
[now Int. Rev. Cope of 1954, § 404 (a) (5)]: 

If contributions are paid by an employer to or under a stock bonus, pension, 
profit-sharing, or annuity plan, or if compensation is paid or accrued on account 
of any employee under a plan deferring the receipt of such compensation, such 
contributions or compensation shall not be deductible under subsection (a) but 
shall be deductible, if deductible under subsection (a) without regard to this 
subsection, under this subsection but only to the following extent : 

(D) In the taxable year when paid, if the plan is not one included in paragraphs 
(A), (B), or (C), if the employees’ rights to or derived from such em- 
ployer’s contribution or such compensation are nonforfeitable at the time the 
contribution or compensation is paid. 

4 This contention was made in the alternative after the court had ruled against two 
other contentions which were to the effect, (1) that the amounts paid to the trustees 
in fiscal 1945 were deductible and, (2) that the benefits accrued in fiscal 1945 and 
payable to the beneficiaries were deductible. 

5Int. Rev. Code of 1939, ch. 1, § 23(a), 53 Stat. 12 [now Int. Rev. Cope of 
1954, § 162(a)]. 

64 Mertens, LAw or FeperaL INCOME TAXATION (Zimet and Diamond revision, 
1958) § 25.61 at 149, n.41. 

7 Revenue Act of 1918, ch. 18, §§ 214(a), 234(a), 40 Stat. 1066, 1077. 

8 Int. Rev. Code of 1939, ch. 1, § 23(p), 53 Stat. 15. 

94 MERTENS, op. cit. supra note 6, § 25B.02 at 4. 

10 Revenue Act of 1928, ch. 852, § 23(q), 45 Stat. 802. 

11An “employees’ trust” as I.T. 2638, XI-2 Cum. Buty. 130 (1932), indicates, 
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The deduction for compensation and the deduction for contributions 
to qualified plans were treated as alternatives and, with some modifications, 
continued as such from 1928 through 1941.12 During this period employers 
created non-qualified plans which favored high-ranking officers of the 
company and a deduction was allowed under section 23(a).1* In order to 
eliminate such discrimination and to simplify administration in this area, 
Congress revised section 23(p) in 1942, and limited deductions under 
either qualified or non-qualified plans to this one section, thus eliminating 
the section 23(a) alternative.'® 

The Revenue Act of 1942 that passed the House of Representatives did 
not differentiate between contributions by the employer and compensation 
of the employee.’* The Senate Committee inferred that the House meant 
“contribution” when “compensation” was used;'7 however, the statute as 
enacted uses both words.'® A comparison of the explanations of the House 
and Senate as found in their respective reports reveals that in some cases 
it was intended that a deduction be allowed when compensation is paid.’® 
It should be noted that the Senate report explaining the final draft discusses 
contributions in terms of when “made”, allowing a deduction if the em- 
ployees’ rights are nonforfeitable. The report then discusses a deduction 
for deferred compensation when “paid”, with no reference to forfeitable 
rights.?° 

The regulations under section 23(p) (1) (D),?4 applying to non-qualified 


is a pension, profit-sharing, or stock bonus trust which is not itself subject to tax. See 
statutes cited note 2 supra. 


124 MERTENS, op. cit. supra note 6, § 25B.02. 
18 88 Conc. Rec. 6378 (1942) (remarks of Congressman Disney). 
14 H.R. Rep. No. 2333, 77th Cong., 2d Sess. 105 (1942). 


15 Int. Rev. Code of 1939, as amended, supra note 3. See Treas. Reg. 111, $ 29.23 
(p)-1 (1953), as amended, T.D. 5666, 1948-2 Cum. Buty. 34; Wesley Heat Treating 
Co. v. Commissioner, 267 F.2d 853, 855 (7th Cir. 1959), and Mississippi River Fuel 
Corporation, 29 T.C. 1248, 1260 (1958). 

16 H.R. 7378, 77th Cong., 2d Sess. § 23(p)(1)(D) (1942). 

17S. Rep. No. 1631, 77th Cong., 2d Sess. 138 (1942). 

18 Int. Rev. Code of 1939, as amended, supra note 3. 

19 H.R. Rep. No. 2333, supra note 14 at 106, and S. Rep. No. 1631, supra note 17 
at 140-41. The language of the House report follows, with the Senate additions in- 
serted in brackets. The Senate deleted the House language enclosed in parenthesis: 

If (compensation is) [contributions are] paid to a trust under a plan and the 

trust and plan do not meet the requirements of § 165(a), the employer will 
receive no deduction for such amounts so paid or accrued unless the employees’ 
rights are nonforfeitable [at the time the contributions are made], in which 
case the employer (will) [may] be allowed a deduction for the full (compensa- 
tion) [contribution] in the year in which the (compensation) [contribution] is 
(paid) [made] (to the trust or for an annuity contract.) .... 
If an employer on the accrual basis defers paying any compensation to the 
employee until a later year or years under an arrangement having the effect 
of a stock bonus, pension, profit-sharing, or annuity plan, or similar plan 
deferring the receipt of compensation, he will not be allowed a deduction until 
the year in which the compensation is paid. 

20S. Rep. No. 1631, supra note 17 at 140-41. 

Pie “— Reg. 111, $ 29.23(p)-11 (1953), as amended, T.D. 5666, 1948-2 Cum. 

ULL. 46, 

No deduction is allowable under section 23(p)(1)(D) for any contribution 
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plans, do not allow a deduction in any year if the rights of employees 
under the plan are forfeitable when the contribution is made. This regula- 
tion originally was not so restrictive,?* but commentators interpreted the 
original regulation as providing that under a non-qualified plan the em- 
ployer could take a deduction only if the employees’ individual rights 
were nonforfeitable when the contribution was made.** The regulations 
under section 23(p)(1) have distinguished deferred compensation paid 
directly, from compensation paid to the employees under a funded plan 
and have allowed a deduction for the former at the time the compensation 
is actually paid to the employee.** These two regulations appear clear but 
there is some indication of inconsistent results. The Revenue Rulings have 
generally attempted to limit the deductions under all non-qualified funded 
plans, whether formal or informal, to the regulations under section 
23(p)(1)(D).”5 One ruling, however, relaxes this restriction, and applies 
the regulations under section 23(p)(1) to situations in which the funding 
of the plan is informal and the amounts are payable to the employer who 
in turn pays them to the employees.** Some commentators have also 
recognized this inconsistency. 


paid or accrued by an employer under a stock bonus, pension, profit-sharing, or 
annuity plan or for any compensation paid or accrued on account of any 
employee under a plan deferring the receipt of such compensation, except for the 
year when paid, and then only to the extent allowable under section 23(p) 
(1) .... If payments are made under such a plan and the amounts are not 
deductible under the other subparagraphs of section 23(p)(1), they are de- 
ductible under subparagraph (D) to the extent that individual employees’ rights 
to or derived from such employer’s contribution or such compensation are 
nonforfeitable at the time the contribution or compensation is paid... . If 
an amount is accrued but not paid during the taxable year, no deduction is 
allowable for such amount for such year. If an amount is paid during the 
taxable year but the rights of the employee therein are forfeitable at the 
time the amount is paid, no deduction is allowable for such amount for any 
taxable year. (Emphasis added.) 

22 Treas. Reg. 111, § 29.23(p)-11 (1943). The final sentence in this regulation 
read: “If an amount is accrued but not paid during the taxable year, or if paid during 
the taxable year and the employees’ rights are forfeitable at the time the amount is 
paid, no deduction will be allowed for the employer for such amount for such taxable 
year.” (Emphasis added.) The amendment (see note 21 supra) inserted the re- 
striction “for any taxable year.” (Emphasis added.) 

23 Blodgett, Deferred Compensation of Executives, N.Y.U. 7TH INst. oF Fep. Tax 
778 (1947). The commentators have followed the same theory since 1948 by expressly 
relying on the amended regulations. See Note, Tax Consequences of Deferred Com- 
pensation Plans, 49 Cotum. L. Rev. 376 (1949); Sporn, Some Proposed Revisions 
of the Internal Revenue Code Governing The Taxation of Deferred Compensation 
Arrangements, 14 Tax L. Rev. 289, 292 (1959). 

24 Treas. Reg. 111, § 29.23(p)-1, as amended, T.D. 5666, 1948-2 Cum. Buti. 46. 
The regulation states in part: 

f an employer on the accrual basis defers paying any compensation to an 
employee until a later year or years under an arrangement having the effect 
of a stock bonus, pension, profit-sharing or annuity plan, or similar plan de- 
ferring the receipt of compensation, he shall not be allowed a deduction until 
the year in which the compensation is paid. 

25 Rev. Rul. 55-436, 1955-2 Cum. But. 541; Rev. Rul. 55-212, 1955-1 Cum. Butt. 
299. 


26 Rey. Rul. 55-525, 1955-2 Cum. Butt. 543. 
26a] CCH Pension Pian Gurne, q 2716 (1959) ; Lourie and Cutler, Income Tax 
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Two recent cases reflect the attitude of the Tax Court that the regula- 
tions controlling section 23(p)(1)(D) properly limit deductions under 
all non-qualified plans to plans in which the employees’ rights are non- 
forfeitable. In Wesley Heat Treating Co.,?" the Tax Court refused to 
allow a deduction for compensation in the year payments were made to 
the employees under a non-qualified, irrevocable, profit-sharing trust, 
because the rights of employees under the trust were forfeitable when 
the contribution was made.*® The Tax Court, in Mississippi River Fuel 
Corporation,” had before it plans which did not qualify and in which the 
employees’ rights were forfeitable. The court in dictum recognized as a 
general proposition the Commissioner’s position that “paragraph D ex- 
pressly limits deductions thereunder to situations in which the employees 
rights to or derived from the employer’s contributions are nonforfeitable 
at the time the contributions are paid.” *° 

In enacting the Internal Revenue Code of 1954 the House of Repre- 
sentatives included a provision allowing the employer a deduction for 
contributions to all non-qualified plans, but deferring the deduction until 
the time the funds “were paid or made available” to the employee.** 
Neither the Senate*? nor the conference** reports are clear as to why the 
1942 provisions were returned to the legislation. The Senate apparently 
anticipated that adoption of the = would raise the problem of 
whether the deduction was to be for the amount of the employer’s origi- 
nal contribution, or for the amount paid by the plan as increased by fund 
income.** The House report at the time of the enactment of the Internal 
Revenue Code of 1954 indicates that Congress acknowledged “present 
law” as never allowing a deduction for contributions or compensation 
under a non-qualified plan if the employees’ rights were forfeitable.** 


Advantages of Deferred Compensation Under Qualified and Unqualified Plans, 9 
Fep. B.J. 153, 157-162 (1948); Note, Tax Consequences of Deferred Compensation 
Plans, supra note 23 at 378, n. 11. 

27 Wesley Heat Treating Company, 30 T.C. 10 (1959), aff'd, 267 F.2d 853 (7th Cir. 
1959). The court of appeals, in discussing this alternative deduction, applied the 
Supreme Court rule of Dixie Pine Products, 320 U.S. 516 (1944), that an accrued 
nw end can only be deducted in the year in which all events occur which fix the 

ility. 

28 30 T.C. 10, 23 (1959). 

Pron. T.C. 1248 (1958), aff'd, 266 F.2d 190 (8th Cir.), cert. denied, 361 U.S. 827 

959). 

30 29 T.C. 1248, 1262 (1958). 

31 H.R. 8300, 83rd Cong., 2d Sess. § 403(a) (5) (1954). See H.R. Rep. No. 1337, 
83rd Cong., 2d Sess. 43 (1954). 

82S. Rep. No. 1622, 83d Cong., 2d Sess. (1954). 

33 H.R. Rep. No. 2543, 83rd Cong., 2d Sess. (1954). 

34 Hearings on H.R. 8300 before the Senate Committee on Finance, 83rd Cong., 
2d Sess. 571, 1549 (1954). It is interesting to note that the plaintiff in the instant 
case presented a statement concerning the same trusts to the Senate Finance Com- 
mittee in these hearings in which it is clear that the company’s interpretation of 
the Treasury Department rule also was that the deduction would be allowed only 
if the employees’ individual rights under the plan were nonforfeitable. Jd. at 2094. 

85 H.R. Rep. No. 1337, supra note 31, at 43 states: “Under present law .. . if the 
employees’ rights under the plan are forfeitable, the employer never receives a deduc- 
tion for his contribution.” (Emphasis added.) 
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In finding the payments by the trusts deductible in the instant case, the 
court dismissed the Commissioner’s argument that the employer must 
make the compensation payments directly, and reasoned that had Con- 
gress intended this limitation it would have written it into the Code. The 
court also pointed out that defeat of the House provision in 1954°* did not 
necessarily imply an approval of the Commissioner’s position, since the 
House provision went far beyond the holding of the court. The court’s 
departure from this previously uncontroverted rule is based on its deter- 
mination that the regulations were opposed to the wording and intent of 
the Code.*? 

Although the language in the Code could allow the construction this 
court gives it,** it is clear that the basic purpose behind the revision in 
1942 was to avoid the discrimination possible under non-qualified plans.*® 
This language, however, is more compatible with the Commissioner’s 
argument that the reference to compensation deductible when paid in 
subsection D applies only to unfunded deferred compensation. 

It is submitted that the court in the instant case based its decision on 
language in the Code and its legislative history that lacks certainty and, 
when construed as here, produces a result in conflict with the basic pur- 
pose of the revision. The result reached in the instant case would clearly 
be unsupported by the 1954 legislative history if the case were under the 
1954 Code.*1 This case, therefore, presents the unusual situation of two 
different results obtaining under Code provisions with identical language. 
It would seem, considering the congressional action and the Tax Court 
decisions in this area, that the Commissioner has properly refused to 
follow the instant case pending further clarification of the issue. 


Dale L. Carlisle 





36 H.R. 8300, supra note 31. 
87 H.R. Rep. No. 2333 and S. Rep. No. 1631, supra note 19. 

38 See note 3 supra. 

89 See notes 13 and 14 supra. 

40 This contention is also based on the legislative history. See note 19 supra. 
41 Supra note 35 and accompanying text. 














BOOK REVIEW 


Law rn A Cuaneine Society, by Wolfgang Friedmann. Berkeley: The 
University of California Press, 1959. 522 pages, $8.50. 


A pressing need exists for the systematic development of a theory of 
public law and its place in the American legal system. For if lawyers— 
as practitioners or judges, administrators or professors—are not to be 
condemned to wander endlessly and aimlessly among the mountains of 
precedents that pour in unceasing torrent from all organs of government, 
some sort of unifying structure must be built. Such a structure should 
encompass both private and public law, develop the fundamental con- 
cepts and assumptions underlying the legal system, and identify, separate, 
and clarify the conflicting claims of the individual, the group, and the 
state in an interdependent world. No light task, that. But a necessary one. 

In Law in a Changing Society Professor Friedmann of the Columbia 
University Law School has, I believe, written a book which can be con- 
sidered to be an indispensable intermediate step to the book (or books) just 
described. He set out to analyze the impact of social change on law, 
under “the conviction that the law must . . . respond to social change if it 
is to fulfill its function as a paramount instrument of social order”. In 
main purpose, the book is an outline of “some of the principal problems 
and challenges to law in our dynamic and turbulent society”, Friedmann 
recognizing that “it can at best be a prolegomena, a challenge to others to 
elaborate the many themes adumbrated in [the] book”. In sixteen chap- 
ters, the author takes the reader from a theory of legal change and the 
role of courts in effecting change; through the impact of public law on 
the basic categories of property, contract, tort, criminal law, and family 
law; the place of the individual in a society increasingly group-dominated 
and state-controlled; an analysis of the place and role of administration 
in the legal system; the changing nature of international law; and finally, 
the rule of law in the welfare state. This represents the synthesis of an 
immense amount of material, gathered from a wide variety of legal cate- 
gories, into a readable whole. The net result is a study which could turn 
out to be one of the important books of this era. By itself, the volume 
is useful to those who seek to understand the changing concepts of law in 
an age of rapid social change. It would, furthermore, be readily usable 
as a coursebook in a law school seminar. 

For Professor Friedmann, working with industry and insight, has sought 
to grasp the situation entire, to chart the main contours of a terrain the 
bounds of which are only dimly seen at present. The book is more a col- 
lection of individual essays, each complete in itself, than a thematic de- 
velopment of a central argument. The audience for such a product could 
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and should be widespread. The law school professor in a number of sub- 
jects will be forced to re-examine and to rethink his own position on a 
number of fundamental matters. A thoughtful practitioner or judge can 
find much to help him understand the flow of decisions from governmental 
institutions. Possible disagreement with it is, of course, foreseeable— 
whether in main or in detail—and to be welcomed. We need more books 
such as these, and Friedmann’s purpose will have been amply repaid if 
others are stimulated to take up the problem. 

Speaking broadly, and with some noteworthy exceptions to the pattern, 
American legal scholars have not devoted much time to this type of study 
and writing. Enormous effort has been directed toward the compilation 
of teaching materials, some of which are very good indeed, and toward 
the exposition of legal doctrine. The great treatises of American law— 
Scott, Wigmore, Williston, Corbin, Bogert, Davis, and the like—and the 
better individual texts—Prosser, Britton, and others—exemplify the Ameri- 
can scholarly drive. There have been relatively few outstanding American 
jurisprudents. Other than Holmes’ The Common Law, Cardozo’s slim 
volumes, Pound’s better work, and one or two others, we are forced to 
turn to thinkers from other nations for our ideas on law itself, its role and 
nature, and its place in the social firmament. It is probably no accident 
that Professor Friedmann is himself of continental origin. 

The pragmatic, empiricist thrust of American legal writing doubtless 
reflected a real need and, by doctrinal exegesis, has helped to provide a 
solid foundation of positive law. Perhaps it reached its zenith—some 
think its nadir—in the various Restatements produced by the American 
Law Institute. But it is becoming apparent that that type of thinking 
and effort has diminishing usefulness. Someone must write the treatises 
and the hornbooks, but the more important—and more difficult—job is 
that of undertaking an effort such as Friedmann has done. We can only 
hope that the challenges posed in Law in a Changing Society will be ac- 
cepted by a growing number of legal scholars. 

Nevertheless, I do have some reservations about the book. One main 
shortcoming, it seems to me, revolves about Professor Friedmann’s view 
of law and the legal process. He never really comes to grips with this 
central question, but rather skirts the periphery while filling in the bulk 
of his exposition with changes in legal doctrine. Thus he tells us that he 
proceeds under “the conviction that the law . . . must respond to social 
change if it is to fulfill its function as a paramount instrument of social 
order”. But is it not better to say that law cannot avoid responding to 
social change, and that law is, in fact, an index of that change? Law, as 
Roscoe Pound has told us, is an instrument of social control, a tool by 
which societal decisions are given official form. Furthermore, Friedmann 
apparently believes in law as something existing in part at least, separate 
from society. Is there, in other words, such a thing as “the law” existing 
apart from organized public power? Many, including Holmes and 
Cardozo, would apparently deny that anything other than the prophecies 
of what courts will do in given circumstances can be considered to be 
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law. But many others, including Professor Friedmann, hold that positivist 
views are “empty” and that there is some sort of self-generating, an- 
thropomorphic body of precept or principle which is “the rule of law in 
its ideological sense”. For example, we are informed that “the law can 
do much to ensure a fair balance between . . . conflicting demands and 
pressures. . . .” 

Now, what can this mean? How can “the law” do something by itself, 
apart from the actions of those identifiable human beings we call govern- 
mental officials? Obviously, a human agent is necessary, if social adjust- 
ments are to be made. What Dr. Friedmann seems to be espousing is a 
secular natural law, without, however, avowedly doing so. His final 
chapter, on “The Rule of Law and the Welfare State,” is revealing in this 
regard; in it, he sets out what might be called a hortatory view; that is, 
he seems to be saying there ought to be a rule of Law (with a capital 
“L”): 


A meaningful definition of the rule of law must be based on the 
realities of contemporary society, and this means that we must 
recognize the irreducible minimum functions of modern govern- 
ment, as well as the ubiquitous strength of group power. This still 
leaves plenty of choice between different ideas. A meaningful 
formulation of the rule of law for a contemporary democracy can 
only set the sights. It cannot be spelt out in terms of nineteenth- 
century ideals, of the philosophy of the Founding Fathers, of a 
Bentham or a Dicey. The basic value remains the same: the fullest 
possible provision by the community, of the conditions that enable 
the individual to develop into a morally and intellectually responsi- 
ble person. . . . The rule of law in democracy must, therefore, 
safeguard the elementary rights of participation in the process of 
government. It must devise adequate protection against the abuse 
of both public and private power. How the balance is to be struck 
must, to a large extent, depend on the changing conditions of so- 
ciety. (pp. 502-3.) 


It is here that the author’s exposition meets his personal value prefer- 
ences; as stated in the preface, these include the assumption “that the 
paramount value of Western society remains the free and responsible 
individual.” Something called “the law” is to help attain the realization 
of that value, even though the balances to be struck “depend on the 
changing conditions of society.” While I can personally agree with the 
author in his statement of preferences, the lack of any systematic delinea- 
tion of means by which those ends can be attained faults the development. 
Friedmann’s brilliant outlines of the changes being wrought in many 
categories of law, most of which are in fulfillment of the welfare principle 
of government, indicate that these changes have come about at the price 
of the diminution of the actual freedom of some persons and the ostensible 
freedom of many, and reflect, by and large, a concomitant lessening of 








812 THE GEORGE WASHINGTON LAW REVIEW 


responsibility on the _ of individuals. I do not want to do more here 
than to suggest that Friedmann has not met the added need of indicating 
alternatives for the attainment of his goals. The problem he raises is a 
large and fundamental one. But the headlong flight from freedom, noted 
by Fromm and Durkheim and Riesman and Kierkegaard and many 
others, finds its official form in the social-service state; and the rise of 
the insurance principle, changing concepts of criminal law, and contracts 
of adhesion, and the like, reflect far less personal responsibility on the 
part of the individual. My point, to cut this short, is this: If Friedmann 
challenges the rest of us to meet his views on the role of law in a 
changing society, he himself is also challenged to help blueprint the 
preferred path of the future. Furthermore, in charting such a course 
there will be a need to show how “the law,” operating in a milieu of 
changing social conditions, can help attain the ends he wants. His secular 
natural law can, after all, have significance in human affairs only to the 
extent that it is recognized and applied by those who make the official 
decisions or to the extent that it motivates human action anywhere. 
We are indebted to Professor Friedmann for a stimulating and thought- 
provoking book. He has enabled us to penetrate into the thicket and to 
note a direction which can be taken if we are to understand the role of 
law in the latter half of the twentieth century. Perhaps one of the reasons 
he has not written the definitive treatment of public law is that he has 
tended to deal only with the legal as distinguished from the non-legal 
materials such as politics and economics and sociology. His eleven-page 
bibliography contains only a few citations to any book or periodical of 
other than a strictly legal nature. That one-dimensional approach does 
not fulfill the need; for public law is, after all, the means by which the 
political process brings economic and social norms into reality. If we 
are fully to understand American law, we must also understand our po- 
litical economy broadly defined. This factor, with Friedmann’s lack of a 
clear-cut definition of law, indicates the additional data which must be 
assimilated by the person who builds on Friedmann to construct a system- 
atic theory of public law and its place in our legal system. That theory 
should encompass the perspectives present in “the changing society” and 
the demands being made on people today, as well as what is happening 
to “the law.” Both aspects require analysis for the complete picture. The 
approach, that is to say, should be contextual if we are to satisfy the 
minimum need of understanding the law of this era, and certainly if we 
are to participate, as Friedmann enjoins us to do, in the building of a 
system of law that fully protects “the free and responsible individual.” 


Arthur S. Miller* 


* Professor of Law, Emory University. 





STUDENT BOOK NOTES 


Tue DanieL WessTER Reaper. Selected and edited by Bertha M. Rothe. 
(Docket Series, No. 5). New York: Oceana Publications, 1956. 255 
pages, $3.50 (cloth), $1.00 (paper). 


This collection of writings and speeches by, and writings about, 
Daniel Webster, helps to bring to life for the present generation one 
of the dynamic and creative figures of American history. Miss Rothe, 
Law Librarian of The George Washington University, has chosen with 
care specimens and excerpts of Webster’s best and most enduring utter- 
ances—expressions of his deep love for his country and for the principles 
for which America stands. To these she has added quotations from 
those who knew Webster in his prime, and from foreign visitors who 
met Webster and came under the spell of his vibrant and vital personality. 
Miss Rothe has added editorial text which connects the different writings 
and speeches and fragments, creating the continuity of a narrative and 
adding explanation and interpretation where necessary. To Webster’s 
autobiography, which carries his life story to the close of his first period 
of congressional service (1817), Miss Rothe has added an informative 
account of the years following until his death in 1852, drawing to some 
extent upon an address, “Daniel Webster—the Lawyer,” delivered in 
1932 by William I. Schaffer before the Pennsylvania Bar Association. 
The work includes bibliographical notes, an index, and a selected bibli- 
ography which lists both contemporary and more recent biographical 
material. 

It is difficult for present-day readers to recreate for themselves the 
era in which Webster lived, a period in which basic constitutional in- 
terpretation had not been settled, in which strict versus loose construction 
was a burning issue, and in which even the staunchest friends of the 
American Government and the federal system felt little or no assurance 
of the permanence of the handiwork of the founding fathers. Webster 
himself grew from a somewhat parochial and provincial sectionalist, who 
shared New England’s grievances about the tyranny of the general 
government during the Embargo period and the War of 1812, into the 
strongest and most articulate exponent of the supremacy of the federal 
authority over that of the states. Though Webster never sat on a court 
bench in his life, he succeeded in securing general judicial adoption of 
his constitutional views concerning the supremacy clause. More than 
that, he exerted through his eloquence a profound influence over the 
public opinion of his time, convincing the generality of his fellow 
citizens that the Union did not have to be rent asunder during the sec- 
tional quarrels over nullification and the Compromise of 1850. In the 
Reader, Webster stands forth as the statesman who played the leading 
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part in averting the Civil War at the time of the 1850 crisis, although in — 
doing so he incurred the wrath of the extreme antislavery faction in | 
New England. 

All of Webster’s best-known orations are here, including the “Reply — 
to Hayne,” the “Seventh of March Speech” of 1850, and his arguments © 
before the Supreme Court in Gibbons v. Ogden, McCulloch v. Mary- © 
land, and his dramatic plea for his alma mater in the Dartmouth College 
Case. To the thoughtful reader of Miss Rothe’s well-edited anthology, — 
one of America’s great statesmen comes alive with a message as vital — 
and valid for today as for the times that gave it utterance. . 


Hugh Y. Bernard, Jr. 


GovERNMENT AsSISTANCE TO INVENTION AND RESEARCH: A LEGISLATIVE — 
History. Study of the Subcommittee on Patents, Trademarks, and © 
Copyrights of the Committee on the Judiciary, United States Senate, 7 
86th Cong., Ist Sess. GPO, 1960. 


This is a comprehensive study of the history of legislation, both pro- q 

sed and enacted, involving federal stimulus to scientific research. The — 
materials collected are divided into three main categories: (1) Govern- ~ 
ment employee inventions; (2) Inventions by others; and (3) Patent ~ 
extensions. By far the longest of these three sections is the second, — 
dealing with inventions by those not employed by the government. Here F 
detailed attention is directed to the legislative history of such organiza- ~ 
tions as the National Science Foundation, the Office of Technical Services, — 
the Invention Awards Board, and the National Inventions Council. 
Under each topic throughout the study, reference is made both to the 
many bills introduced in Congress but not passed, and to those actually — 
enacted. Testimony at hearings on such legislation is quoted at length, ~ 
and often summaries of the viewpoints of witnesses on particular facets — 
of a given bill are included. In addition, committee reports and debates ~ 
on the floor are discussed. Three appendices are presented, two of which 
are concerned with pertinent rules of the National Advisory Committee — 
for Aeronautics, nt provisions of the National Aeronautics and Space ~ 
Act of 1958; the third deals with special acts of Congress relating to 
patent extension. 

Although a great deal of attention has been paid to various plans for — 
federal encouragement of invention in recent years, this study shows that 
such attention is by no means a present-day phenomenon. The wealth — 
of legislative material collected and logically set forth in this study 
should prove to be of much value to those desiring a ready reference — 
to the history of more than a century of congressional interest in and 7 
attempts at stimulation of research and invention. 


Robert F. Allnutt 








